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PREFACE 


The process of development of the C-eylon Constitution of 194G-7 
began on the 26th of May 1943, when at the request of the Board 
of Ministers under the Donoughmore Constitution of 1931 the 
Government of the United Kingdom issued a Declaracion of Policy 
on Constitutional Reform in Ceylon. The same livening the 
Hon. D. S. Senanayake (now Prime Minister), Hir Oliver 
Goonetilleke (now High Commissioner for Ceylon in London) 
and I had a discussion on the steps necessary to secure Dominion 
Status. At the ojul of it I found myself virtually enrolled as 
honorary constitutional adviser, and though many others were 
called in to assist T continued to fill that role until indtqx'ndenct' 
was obtained on the 4th of February 194S. The cfuistitutional 
scheme, usually kno^vn as the Ministers’ draft, was ])rej»aied by 
me on Mr Senanayake’s in.structions. There were two versions of 
it subsequent to that published in Sessional Paper XIV of 1944. 
The first, prepared in Cambridge in August 194.5, included the 
modifications suggested by the Soulbuiy Comn)i.ssioj) but 
omitted the liiriitations on self-government. It was submitted by 
Mr Senanayake to the Secretary of State for the Colonies as part 
of his case for Dominion Status. The second was prepared in 
Colombo after the issue of the White Paper on Constitutional 
Reform in Octohoi 1945. It was designed to support the legal 
inter])i'ettition whirli Mr Senanayake was advised to maki' in his 
speech to the StaL; Council n'commcndii'g the acc(‘])tance of t he 
offer. It couhl have been published if such jniblication was needed 
to couviruiO the State Council, hut publication was fouvui to be 
•unnecessary, and accordingly this last draft was forwarded to the 
Governor by Mr Senanayake in order that it might be used by 
the draftsmen of the Order in Council. 

The Order in Council was drafted by Sir Barclay Nib ill, 
then Legal Secretary and now Chief Justice of Kenya. He was 
assisted by Mr B. P. Peiris, Assistant Legal Draftsman, The 
variations between this draft and the final version of the Ministers’ 
draft were discussed at various levels, Sir Oliver Goonetilleke 
representing Mr Senanayake at the final stage in the Colonial 
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Part I 


GENERAL SURVEY 




Chaftbb I 

THE MAKING OF THE CONSTITUTION 

Thh Constitution recommended by the Donoughmore Commission^ 
eame into operation in 1931. It was accepted by the Legislative 
Council by a small majority only, and it was at first boycotted in 
Jaffna on the ground that it did not go far enough in the direction 
of self-government. Almost immediately, and at intervals there- 
after, efforts were made to secure amendments. In 1938, Sir 
Andrew Caldecott, on the instructions of the Secretary of State for 
the Colonies, produced a report on the .subject,® but when his })ro- 
posals were debated in the State Council in 1930 they were decisive- 
ly rejected. 

The next effort was made in 1941, and in October of tliat year 
His Majesty’s Government issued a Declaration® (usuall}' known 
as ‘the Declaration of 1941’) in sjute of protests from the Board 
of Ministers that it was inadequate. The Declaration recognized 
the urgency and importance of constitutional reform, but consider- 
ed that the position should be further examined, as soon as 
possible after the war, by a Commi8.sion or Conference. On the 
occasion of the Cripps Mission to India in 1942, the State Council^ 
■‘demanded’ the conferment of Dominion Status on Ceylon and 
■“requested’ that Sir Stafford Cripps be sent to Ceylon. These re- 
quests were refused, but in May 1943 His Majesty’s Government 
made a Declaration® (usually known as ‘the Declaration of 1943’) 
■which proved acceptable to the Ministers. It stated that the post- 
war examination of the reform of the Coiistitution would be 
directed towards the grant to Ceylon by Order in Council of full 
responsible government under the Crown in all matters of internal 
civil administration. Five detailed conditions, relating mainly to " 
defence and external affairs, were laid down, but it was stated 

* Report of the Special Cmnmifi/iion on the CoiistitutUm of Cef/lon. Cmd. 3131. 

® Governor’s dispatch dated 13 June 1938 and Secretary of State’s dispatch 

dated 10 November 1938 regarding the Ceylon Constittdion. {Sessional Paper 
XXVin of 1938.) 

* Correspondence of the Board of Ministers witli the Secretary of State 
nnd the Governor, 1941-3. {Seeeional Paper ’Kill of 1 943,-Docuinen't No. 10.4, 

p. 0.) 

* Ibid. Document No. 14, p. 7. 

* Reform of the Constitution. (Sessional Paper XVH of 1943, p. 3.) 
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that, once victory was achieved. His Majesty’s Government would 
proceed to the examination by a suitable Commission or Confer- 
ence of ‘such detailed proposals as the Ministers may in the mean- 
time have been able to formulate in the way of a complete con- 
stitutional scheme’. Acceptance of any proposals would depend 
firstly upon the Government of the United Kingdom being satis- 
fied that they were in full compliance with the preceding por- 
tions of the statement and, secondly, upon their subsequent ajipTO- 
val by three-quarters of all the Members of the State Council. 

Except in respect of the five conditions mentioned, which would 
have imposed limitations on full self-government, the Declaration 
of 1943 lacked precision. The Ministers* reply took the form of a 
statement made by the Leader of the State Council, Mr D. S. 
Senanayakc, in the State Council on 8 June 1943. It set out with 
much greater precision of language what the Ministers understood 
by the Declaration and stated that the Ministers proposed to in- 
form the Secretary of State that they were proceeding to frame 
a Constitution in accordance with their interpretation. This last 
remark was inspired by doubt as to what was really meant. While 
the procedure seemed clear enough, there were some who doubted 
whether the expressed optimism about the content of the Consti- 
tution was fully justified. Strangely enough, it appeared from 
subsequent events that the Ministers had correctly interpreted 
the content but had misunderstood the procedure. All doubts 
were set at rest in July 1943, however, by a statement by the 
Secretary of State for the Colonies that he had not found in the 
Ministers’ statement anything which must be regarded as funda- 
mentally irreconcilable with the conditions of the Declaration. 

Experimental drafting of a Constitution had already begun and, 
in October 1943, Mr D. S. Senanayake laid the draft before the 
Ministers. Its content was determined in the main by the con- 
ditions of the Declaration. So far as form was concerned, it had 
to satisfy three-quarters of the State Council ; so far as legislative 
power was concerned it had to satisfy His Majesty’s Government. 
The latter task was easier than the former. Clearly the Governor 
had to be invested with powers to enact legislation and to reserve 
for the royal assent the classes of Bills specified in the Declaration. 
The most that could be done, consistently with the Declaration, 
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Nras to define these powers very closely, to impose upon them all 
the limitations that could be read into the Declaration on the most 
favourable construction, and to prevent the Governor from 
trenching upon the powers of his Ministers and the legislature. 
The result was somewhat complicated, but from the point of view 
of the Ministers this was no defect ; for the more complicated the 
law became the more difficult it would be for the Governor to 
exercise his powers. The Soulbury Commission at a later stage 
accepted the scheme but added qualifications which made it even 
more complicated. When their qualifications were put into a draft, 
the dyarchy became so obviously complex that Mr Senanayake 
was able to assert, in his memorandum to the Secretary of State 
in August 194.'i, that the scheme would not work at all in 
practice. 

To satisfy three-quarters of the State Council was a more difficult 
matter. Though a scheme for a Second Chamber (on the South 
African model) was prepared in case it was needed, it soon became 
clear that His Majesty’s Government had, perhaps unwittingly, 
insisted upon a Single Chamber Constitution, at least at the outset. 
Whether there was a majority for a Second 'Chamber was not 
known; what was quite clear was that it would be impossible to 
devise any particular form of Second Chamber which would obtain 
the support of three-quarters of the Members. Even among those 
who favoured a bicameral S3'stem there was no agreement on the 
subject of composition and powers. Whatever Constitution was 
prepared, some would vote against it because it did not go far 
enough towards autonomy and some would disapprove because 
it did not provide for ‘balanced representation’; if to these were 
added those who objected to a Second Chamber and those who, 
iKhile favouring a Second Chamber, disliked that proposed, the 
chance of obtaining 43 votes out of 57 would disappear completelj’’. 
On the other hand the Ministers did not wish to lose the support 
of those who favoured a bicameral system, and so the only proposal 
.which promised the majority upon which His Majesty’s Govern- 
ment had insisted was that for a unicameral legislatiire empowered 
to create a Senate. Since this arose out of the Declaration itself, 
it was felt to be a little hard when, in February 1944, Sir Andrew 
Caldecott complained that the absence of a Second Chamber 
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eltowed that the Ministers had not proposed ‘a oomplete oonstitn- 

tional scheme’. 

The major difficulty, however, was the minority problem. As 
always happens when constitutional reform is under discussion for 
long periods, members had pledged themselves to conflicting 
principles. A majority would insist upon territorial representation, 
but strong minorities would insist upon communal representation. 
That issue could not be burked, for it had to be the one or the 
other. Since the success of a Constitution depends in large measure 
on the spirit in which it is accepted, the ideal would be to obtain 
unanimity; but if that was impossible it had to be as large a majority 
as possible and in any event not less than three-quarters. Two 
factors helped towards a solution. One was the knowledge that 
most of the minority Members were as anxious for self-government 
as the majority Members and would not wish to hold up a real 
constitutional advance merely because all their claims were not 
met. The other was the fact that a large proportion of the minori- 
ties was concentrated in specific areas, so that increased minority 
representation could bo accorded within the principle of territorial 
representation, by giving those areas representation on a higher 
numerical basis. 

This kind of problem is not new in principle. By the Act of 
Union, Ireland was given a higher representation than its popula- 
tion warranted. In Great Britain, account was taken of area and 
not merely of population in delimitmg constituencies. In Canada, 
the smaller Provinces were given higher proportionate representa- 
tion. In the Australian States, a balance is struck between the 
rural population and the urban. In South Africa, Natal and the 
Orange Free State were given higher proportionate representation. 
Moreover, the South Africa Act contained a provision authorizing 
the Delimitation Commission to give consideration to (a) commu- 
nity or diversity of interests ; (6) means of communication ; (c) phy- 
sical features ; {d) existing electoral boundaries ; («) sparsity or den- 
sity of population. 

The Ministers’ scheme was founded on these precedents. It was 
desired to have a legislature of about 100 members. Examination 
of the census figures of 1931 showed that if one member was given 
or every 75,000 inhabitants and an additional member for 
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every 1,000 square miles of area, there would be 95 members. 
Koreover, the additional members for area would number 2!> 
divided as follows ; — 

Low-country ... 6 seats 

Kandyan areas... 11 seats 
Tamil areas ... 8 seats 

25 seats 

Further, if the Delimitation Commission was empowered to take 
‘community or diversity of interests’ into consideration, it would 
be possible to give seats to any substantial concentration of Tamil 
or Muslim voters in the Low-country, to any substantial concen- 
tration of Muslim voters in the Northern or Eastern Province, and 
to the Indian estate voters in the Kandyan Provinces. Even 
allowing for these variations the Tamils and the Kandyans would 
have increased representation, while the general effect of using 
sparsity of population as a basis for increased representation would 
be to benefit the backward areas. The scheme did not provide for 
Burgher and European representation, and so the Governor was 
empowered to appoint six additional members in his discretion. 

Some of the minority members would not be satisfied with in- 
creased representation, since they desired parity of representation 
as between the majority and the minorities. It was not possible to 
meet this demand without losing the support of the majority ; but 
it was hoped to allay some at least of the minority fears by im- 
posing limitations on the power of the legislature and transferring 
to an independent Public Service Commission the function of 
making appointments to the public service. It should be added 
that the scheme of representation was not decided upon until it 
was seen that the efforts made by Mr S. W. R. D. Bandaranaike 
to secure agreement among the members of the State Council had 
failed. 

The rest of the Constitution was comparatively easy, though 
necessarily it involved considerable discussion aboiit details. The 
. Declaration of 1943 had provided for responsible government, and 
no substantial body of opinion desired the retention of the Execu- 
tive Committees. Accordingly, it was a simple matter to adapt the 
provisions of the Dominion Constitutions, particularly those of 
Australia, South Africa and the Irish Free State. The Australian 
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Oongtitution was better drafted, while the South African and Irish 
<(1921) Constitutions provided examples of the express enactment 
■of constitutional conventions which were regarded as especially 
suitable for Ceylon, where the practice of responsible government 
was unknown. The opportunity was taken to remove the vestiges 
•of the colonial system from the administrative organization and 
financial procedure. The Ministers completed this task in the re- 
markably short time of little more than three months, and the 
scheme was presented to the Qovemor on 2 February 1944. 

There followed a pause of five months during which it was 
assumed that His Majesty’s Gk)Vdrnment was examining the con- 
tent of the draft Constitution. What it was apparently doing, 
however, was discussing the procedure. The Ministers had thought 
that they had followed the procedure laid down in the Declaration 
of 1943 with complete fidelity. It became clear from subsequent 
documents, however, that His Majesty’s Government had thought 
that the requirement of a three-quarters majority would compel 
the Ministers to negotiate an agreed draft with the minorities, or 
some of them. If this had been done, the task of the ‘Commission 
or Conference’ would have been, as the Ministers had assumed, 
to consider whether the draft satisfied the terms of the Declaration ; 
in fact it had not been done and nobody in Ceylon had understood 
this to be the intention. Not only had it not been done, but some 
of the minority Members protested to the Secretary of State for 
the Colonies that they had not been allowed to express their views 
on the Ministers’ draft. Accordingly, His Majesty’s Government 
decided to modify the terms of the Declaration and to appoint 
a Commission not merely to examine the Ministers’ proposals but 
also to ‘provide full opportunity for consultation to take place 
with various interests including minority commimities concern- 
ed with the subject of constitutional reform and with proposals 
which Ministers have formulated’.^ 

This statement was published on 5 July 1944 without prior 
notice to the Ministers and was received by them with astonish- 
ment. A correspondence ensued in which the Ministers protested 
against what they believed to be a breach of the Declaration of 

1943, while the Secretary of State sought to prove that it was 

^Beform of the Ckmstitution: Fiirther Correspondenoe. (8. P. XII of 

1944, p. 3.) 
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not a breach at all. It was an unsatisfactory correspondence, for 
the Secretary of State neglected to answer the Ministers’ main con* 
tention ; and later the claim that the appointment of the Soul* 
buiy Commission was in strict accordance with the Declaration 
was not maintained.^ It resulted in the Ministers withdrawing 
their proposals and deciding not to collaborate with the Soulbury 
Commission. The Ministers’ draft was published with an explana- 
tory memorandum.^ 

The Commissioners were Lord Soulbury, who had been a Con- 
servative Cabinet Minister in the United Kingdom ; (Sir) Frederick 
Bees, Principal of the University College of South Wales and 
Monmouthshire and Vice-Chancellor of the University of Wales ; 
and (Sir) Frederick Burrows, President of the National Union of 
Bailwaymen and afterwards Governor of Bengal. They arrived in 
the Island on 22 December 1944 and left on 9 April 1945. Though 
Mr D. S. Senanayake had ‘a series of most valuable private dis- 
cussions ’ with the Commissioners® and most of the other Ministers 
met the Commissioners socially or accompanied them on their 
tours of inspection, none of the Ministers gave evidence. The im- 
pressive list of witnesses * contained no representative of the Ceylon 
National Congress, the Sinhala Maha Sabha, or any of the extreme 
left-wing parties. Among the Sinhalese Members of the State 
Council only Mr W. Dahanayake, Mr B. H. Aluwihare (on behalf 
of the Kandyan National Assembly), Mr Simon Abeywickrama, 
Mr H. W. Amarasuriya (on behalf of the Lanka Mahajana Sabha), 
and Mr A. F. Molamure gave evidence. It is of course true, as the 
Commission remarks,® that the views of those who did not give 
evidence became known to the Commis-sioners through the Press 
and other channels ; but it is a factor of some importance that the 
evidence presented to the Commission was heavily biased against 
the Ministers’ scheme. Evidence of this kind, too, necessarily gives 
an impression of disparity of opinion greater than is in fact the 
ease. In a legislature a debate is on a specific motion, and individual 
•Members speak and' vote on that motion: in oral evidence before 

* See the correspondence analysed in Jennings, ‘The Appointment of the 
Soulbury Commission’. VnivertUy of CeyUm Review, Vol. Ill (2), November 
1945, pp. 11-45. 

* Beform of the Constitution: Further Documents. (S. P. XIV of 1944.) 

* Ceylon: Report of the Commiaaiort on Conatitulional Reform. Crad. 6677, p. 4. 

* Ibid., pp. 136-8. * Ibid., p. 4. 
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a Commission each tntness, so to speak, speaks to his own motion. 
The disparity is even greater in such conditions as those of Ceylon i 
for the matters under discussion having been debated for many 
years, the disputants had convinced themselves by their oym. 
arguments and necessarily emphasized in evidence the points on 
which they differed rather than the points on which they agreed. 
Finally, the fact that none of the Ministers gave evidence was. 
important because it relieved them from the temptation to make 
forceful attacks on those who differed from them and enabled 
them, at a later stage, to appeal for the support of the minorities. 

The Commissioners’ task was very different from that of the 
Donoughmore Commissioners seventeen years before. The latter 
had to create a Constitution ; the former had to approve, with or 
without modifications, one of the three schemes before them. 
These three schemes were: — 

1. The Donoughmore Constitution, which was supported by no- 
section of opinion at all. 

2. The Ministers’ scheme, which was probabl}’’ supported by at 
least two-thirds of the State Council. 

3. A scheme submitted by the All-Ceylon Tamil Congress and 
published by the Commission on 22 January 1945i 

It was, nevertheless, Hobson’s choice. The Donoughmore Consti- 
tution was nobody’s darling ; the Tamil draft might possibly get 
twelve votes. The Ministers’ draft, suitably embellished, alono 
stood a chance of obtaining a three-quarters majority, or even a 
bare majority. Had the draft been gro8.sly partial, it would no- 
doubt have been possible to have drafted afresh ; but so far as waa 
consistent with their own principles the Ministers had tried to meet 
the views of their critics: and no Constitution would be a succesa 
unless the majority was prepared to accept it and work it. Tho 
truth is that the essential task of the Commission was to ascertain 
what amendments should be made in the Ministers’ draft. The- 
Beport accepted the Ministers’ draft as a basis, added a Second 
Chamber on the Burmese model, made more flexible the powers 
of the Delimitation Commission, inserted an unexplained sugges- 
tion for multi-member constituencies, enlarged the powers of the- 
Publio Service Commission, and added qualifications and exceptiona 
to the limitations on the Governor’s powers inserted in the draft. 
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The last was the most important change. The Secretary of StatO 
had realised that the antagonism created by the appointment of 
the Soillbury Commission had somehow to be removed and had 
invited Mr D. S. Senanayake to London for consultations. Possibly 
he had intended to put specific proposals ; but after Mr Senanayake 
arrived the Ceneral Election brought about a change of Govern- 
ment, and the new Secretary of State left Mr Senanayake to frame 
his own proposals. These proposals naturally ignored the Declara- 
tion of 1943 and made a strong case for Dominion Status, but 
meeting the fears which had inspired the limitations of the Declara- 
tion by an offer of an agreement about defence and external affairs. 
The Soulbury Report had given considerable strength to the case 
by adding qualifications and limitations to the qualifications and 
limitations in the Ministers’ draft, with the result that the Gover- 
nor’s powers had become extremely complex. Mr Senanayake was 
able to assort that the system would break down in time of 
emergency, which was just the situation which it was intended to- 
meet. Other proposals of the Soulbury Commission were criticized, 
including the propo.sal for a Second Chamber. Mr Senanayake in- 
corporated with his counter-2)ropo3als a revised form of the Mini- 
sters’ draft and i)re.sented it to the Secretary of State. 

There were further discussions and eventually it was agreed that 
the Soulbury Reijort should be published pending a decision by 
His Majesty’s Goveniment on the issues raised by Mr Senanayake. 
The Report was published in September 1945^ and a White 
Paper;® embod 5 ing the decisions of His Majesty’s Goveniment, on 
31 October 1945. The claim for Dominion Status was rejected. It 
was stated, however, that His Maje8ty’.s Government were in sym- 
pathy with the desire of the people of Ceylon to advance to- 
ward Dominion Status and were anxious to co-operate with them 
to that end. The hope was expressed that the new Constitution 
would be accepted by the people of Ceylon with a determination 
so to work it that in a comparatively short space of time such 
Dominion Status would be evolved. The contention that the 
complicated system of Governor’s Ordinances incorporated in the 
Ministers’ draft and amended b}' the Soulbury Report was in- 
capable of being worked in practice was, however, accepted by 

/ * Ceylon’. Report of the Commieeion on Constitutional Reform. Ctnd. 6677. 

* Ceylon: Statement of Policy on Constitutional Reforms. Cmd. 6690. 
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implicatiop, and in plaoe of these powers it was decided to retain 
in the hands of the King in Council a power to legislate on defence 
■and external affairs. Certain other modifications suggested by 
Jilr Senanayake were accepted, but in other respects the Soulbury 
proposals were approved. 

Mr Senanayake had a new draft prepared to give effect to these 
modifications and on it he based his speech to the State Council 
when moving that the White Paper proposals be accepted. After 
■a two-day debate in November 1945, the Council passed the 
motion by 51 votes to 3, only two Indian Members and one 
Sinhalese (Mr W. Dahanayake) voting against it. Three Members 
— two Ceylon Tamils and one Indian — ^were absent, but one of the 
■Ceylon Tamils stated afterwards that he would have voted for the 
motion. The motion was thus carried by 94.4 per cent of those 
present and voting or 89.5 per cent of the whole Council less the 
^Speaker; but it was in fact supported by 91.2 per cent of the 
whole Council less the Speaker. His Majesty's Government had 
-asked in the Declaration of 1943 for a 75 per cent vote of the whole 
Council less the Speaker but had waived this requirement by the 
White Paper. 

The final stage was the formal drafting. None of the previous 
drafts had been put into strict legal form. Their purpose had been 
to make the intention of the Ministers, and subsequently of Mr 
' .Senanayake, quite plain so as to avoid the kind of controversy 
wluch might have arisen if a looser method of drafting proposals 
had been adopted. The final draft was the responsibility of the 
legal advisers to the Secretary of State, who were however assisted 
by the Legal Secretary (Sir Barclay Nihill, K.C.) and the Financial 
•Secretary (Sir Oliver Goonetilleke). The new Constitution was 
Approved by the King in Council on 15 May 1946. 

The new Order in Council, like that of 1931, did not deal with 
the franchise. The Soulbury Commission, like the Ministers’ draft, 
had recommended that the franchise be within the exclusive juris- 
diction of the Ceylon Parliament but had further advised (as the 
Ministers themselves had intended) that no change be made for 
the first elections. Detailed changes in the election procedure, 
designed to minimize corruption, had however been under con- 
■sideration for some time. Accordingly the Ceylon (Electoral' 
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jE&egister) (Special FrovisionB) Order in Oqunoil, 1946, merely 
authorized changes in dates'so that new registers might be com> 
piled, it being intended to produce a new Order in Council before 
the elections were held. The Ceylon (Parliamentary Eleotion8> 
Order in Council, 1946, was issued later in the year. 

Though the Ministers and the State Council had accepted the 
Soulbury modification of the Ministers’ scheme as an interim 
measure, their policy remained Dominion Status. It was widely 
thought that the refusal of that status in the White Paper of 1945 
was due not to the conditions of Ceylon but to the fact that the 
problem of India was still unresolved. When it became clear, early 
in 1947, that that problem was on the way towards a solution, Mr 
Senanayake decided to make another attempt to secure Dominion 
Status on the terms proposed by him in August 1945. In Febru- 
ary 1947 he sent a personal letter through the Governor to the 
Secretary of State. It is reasonable to assume from subsequent 
announcements that the Governor supported his request. Sir Oli- 
ver Goonetilleke, who was about to go to the United Kingdom on 
leave, was authorized to discuss the matter on Mr Senanayake’s 
behalf. Eventually, in June 1947, an announcement was made in 
the House of Commons by the Secretary of State and in the State 
Council by the Governor to the effect that, as soon as a Ceylon 
Government had assumed office under the new Constitution ne- 
gotiations would be entered into for the making of agreements by 
which ‘fully self-governing status’ could be conferred on Ce}don, 
It was clear from the correspondence that full Dominion Status 
was intended ; but since some doubts were expressed on the 
subject both in London and in Colombo, the Secretary of State 
took occasion in July to confirm that this was the intention. The 
Governor visited London in July 1947 for preliminary discussions, 
with which Sir Oliver Goonetilleke was associated ; and on his 
return he announced that the heads of agreement, which related 
to defence, external affairs and the position of officers appointed 
by the Secretary of State, had been agreed for submission to the 
two Governments in due course. 

It was found that to provide Dominion Status on the lines 
proposed five documents were necessary : — 

1. An Order in Council, subsequently named the Ceylon 
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Independenoe Order iti Ciouncii, 1947, to remove tlie iliQEuta.tioh« 
on eelf-govemment contained in the Cejdon (Constitniiwi) Ord« 
in Council, 1946. . 

2. An Act of the Parliament of the United Kingdom, 8ubse<- 
■quently passed as the Ceylon Independence Act, 1947, to extend 
to Ceylon the powers of a Dominion under the Statute of West- 
minster, to deprive the Government of the United Kingdom of 
responsibility for the government of Ceylon, and to make con- 
sequential alterations in the laws of the United Kingdom. 

3. A Defence Agreement between the Government of the Uni^ 
Kingdom and the Government of Ceylon to regulate the relations 
between the two countries in respect of defence. 

4. An External Affairs Agreement similarly regulating the rela- 
tions in respect of external affairs. 

5. A Public Officers Agreement transferring to the Government 
of Ceylon the responsibilities of the Government of the United 
Kingdom in respect of officers in the public service appointed with 
the consent of the Secretary of State for the Colonies. 

The two Cabinets having satisfied themselves on the terms of 
these documents, the Governor was authorized to sign the Agree- 
ments on behalf of the Government of the United Kingdom, and 
the Hon. D. S. Senanayake, Prime Minister, on behalf of Ceylon. 
The Agreements were signed accordingly on 11 November 1947. 
The Ceylon Inde})endence Bill was introduced into the House of 
Commons two days later and was published in Ceylon as Sessional 
Paper XXI of 1947. On the following day a White Paper contain- 
ing the Agreements was published in London; and Sessional 
Paper XXII of 1947 was published in Colombo containing (o) a 
Memorandum by the Prime Minister giving a summary of the five 
documents, (h) the Coylon Independence Bill, and (c) the British 
White Paper, including the text of the Agreements. Motions ap- 
proving of the action of the Cabinet were introduced into the 
Ceylon Perliameut in December 1947, and were passed in the 
House of Repi'esentatives by .59 votes to 1 1 and in the Senate by 
21 vote.s to 5. The Ceylon Independence Act received the royal 
assent on 10 December 1947, and all five documents took 
effect on 4 February 1948. The Constitution of Ceylon is thus 
contained in two sets of documents : — 
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1. Tho Ceykm lndependenoe Act, 1947. 

2. The Orders in Council of 1947 known ooUeotively as the 
Ceylon (Constitution and Independence) Orders in Council, 1947. 

These documents read together provide the legal powers for full 
pominion Status or, to use the term more favoured in the Island, 
Independence within the British Commonwealth of Nations. The 
Ag reements do not in any way qualify this status but, since for the 
time being they regulate the relations between the United King- 
dom and Ceylon in important matters of policy, it is convenient 
to regard them as constitutional documents and they are included 
in Part II of this book. 



Chaptbr II 
DOMINION STATUS 

The British practice, even more than any other, draws a contrast- 
between ‘laws’ and ‘conventions’. The essential principles of the 
British Constitution were settled in 1689. Since then there has been 
much change by legislation, but the theory remains that the King 
makes laws with the assistance of the Lords and Commons in 
Parliament assembled, the King appoints and controls nearly all 
government servants, the King conducts foreign policy, the King 
controls the royal forces, the Kang administers justice through 
the mouths of his judges, and so on. The laws have certainly been 
modified and developed, but the essential legal theory has hardly 
changed. In practice, however, a completely different Constitution 
has been established, a democratic system in which powers are 
exercised in the name of the King but on behalf of the representa' 
tives of the people. By convention the British system is a Cabinet 
system, a system in which all decisions of importance are taken by 
the Cabinet consisting of Ministers responsible to the House of 
Commons. There is no inconsistency between laws and conven- 
tions, but the latter have reversed the effects of idxe former. Great 
Britain has established a democracy by convention while remain- 
ing a monarchy in legal theory. 

There has been the same kind of development in relation to the 
colonies. In certain of the colonies the King in Council has retained 
complete legislative powers ; in ail the King in Parliament has 
complete legislative powers. The administration is carried on in the 
King’s name by persons who are, theoretically, appointed and 
dismissible by him. In practice, however, the colony may have 
any sort of Constitution from complete autocracy to complete 
self-government by Cabinet and Parliament based upon adult 
franchise. Sometimes there is a progressive development from the 
one to the other. The colony is first governed autocratically by a 
Governor. The next step is to give him an Executive Council con- 
sisting of senior officials. After that he has a Legislative Council 
containing a majority of officials with some nominated unofficial 
JUffembers. Several kinds of development are now possible. Some of 
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the Members may be elected while retahiing an official 

majoxiity ; some of the Members may be elected and there may be 
a non*official majority; but the officialB and the nominated non* 
officials may also have a majority; one or more of the nominated 
or elected legislative councillors may be appointed to the Executive 
Council; and so on. All these types of colony are generally spoken 
of as ‘Crown Colonies’, but this is a term which has no legal mean- 
ing. and it is occasionally used more extensively. The next step is 
to confer a ‘representative legislature’, which is defined by law as 
‘any colonial legislature which shall comprise a legislative body 
of which one half are elected by inhabitants of the colony’. The 
number of official or nominated non-official members may be pro- 
gressively decreased until the whole legislature becomes entirely 
elected. The colony has not necessarily self-government, because 
the Governor and his officials may still control the whole, or nearly 
the whole, of the Executive Council. Finally, the Governor may be 
instructed to choose as his executive councillors persons who have 
the ‘confidence’ of the legislature and who are thus responsible to 
it. At this stage there is complete self-government in practice, 
though in legal theory the Governor still governs with the advice 
of his Executive Council or Privy Council, just as in Great Britain 
the King governs in legal theory with the advice of his Privy 
Council. 

Most of these changes are effected by law. In many colonies the 
King has power by legislation or common law to make laws for the 
colony and to establish Constitutions. In establishing a Constitu- 
tion he usually reserves to himself the power to make additional 
laws or to amend or revoke the Constitution. In other colonies an 
Act of Parliament is necessary. There grow up conventions in the 
cqlony, however, just as they grew up in Great Britain itself. Also, 
there grows Up what may bo called a 'convention of non-inter- 
ference’, by which is meant that the Government and Parliament 
of the United Kingdom cease to interfere in the affairs of the 
Qolony. The result maybe to enlarge the sphere of self-govern- 
ment without any change in the law. The development of Domi- 
nion Status was almost wholly of this character until 1931. The 
Canadian colonies had obtained responsible government — ^that is, 
the Qovamors chose Ministries which were responsible to wholly 
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elected l^;ialatores — ^by 1850, and the ooloniee in Atu^ndia and 
New Zealand had reeponsible government a few years latmr. The 
King or the British Government (who are the same in practice, 
though not in legal theory) still had substantial powers of inter* 
ference, either directly or through the Governor. Gradually they 
ceased to be exercised — ^the grant of Crown lands, the control of 
immigration, the disallowance of legislation, the reservation of 
Bills for the royal assent, the control of the armed forces, the 
making of commercial agreements, the control of currency, the 
making of political treaties, the declaration of war. Though the 
law remained unaltered, the powers came to be exercised not by 
the King on the advice of his British Ministers, but by the King or 
the Governor on the advice of his colonial Ministers. The develop- 
ment was not complete until after 1914, but by 1926 it had 
proceeded so far that a change in the law was considered necessary. 
Accordingly, the Statute of Westminster was passed in 1931 to 
effect the change, or to enable the colony (now called legally as well 
as by convention a ‘Dominion’) to change the law if it felt so 
inclined. Canada, South Africa and Eire have in fact exercised the 
powers ; Australia and New Zealand have not. 

What Mr D. S. Senanayake asked was that Ceylon should be- 
come a Dominion in terms of the Statute of Westminster. In law 
the Island was a ‘colony’. It had a representative legislature 
because more than half of the members of the State Council were 
elected. It had a large measme of self-government because, though 
it had not responsible government, the policy of the Island was 
for the most part determined by the State Council and its Execu- 
tive Committees: but there were substantial limitations because 
the King in Council had considerable legal powers which he (or in 
practice the Government of the United Kingdom) did in fact 
-exercise; the Governor had substantial powers which he exercised 
under the control of the Secretary of State for the Colonies; and 
the three major portfolios were held not by responsible Ministers 
or Executive Committees but by the three Officers of State who 
were responsible only to the Governor and through him to the 
Becretary of State. The Ministers* draft, which had been approved 
in principle by the Soulbury Commission, swept most of these limi- 
tations away. Mr Senanayake asked not only that the remainder 
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be abolished, but that the new Ceylon Parliament be given 
all the powers vested in the Dominion legislatures by the Statute 
of Westminster, 1931. In other words, he asked not only that the 
Island should be given responsible government, not only that it 
should become a Dominion by convention, but that it should 
become a Dominion in law also. 

This would have been a very large step, and it was refused in 
1945, but he did secure a legal situation which gave a greater 
measure of self-government, in law, than any colony — including 
the colonies which became Dominions — had obtained before 1931. 
The legal limitations on complete self-government which remained 
in the Constitution in October 1947 were as follows : — 

1. The King in Parliament retained power to legislate for 
Ceylon. This was true in the Dominions before 1931, and it is even 
true today. Section 4 of the Statute of Westminster provides that 
%o Act of Parliament of the United Kingdom passed after the 
commencement of this Act shall extend, or be deemed to extend, 
to a Dominion as part of the law of that Dominion, unless it is 
expressly declared in that Act that the Dominion has requested, 
and consented to, the enactment thereof*. 

2. The Parliament of Ceylon could not legislate extra-territori- 
ally. It could not, that is to say, deal with acts done outside 
Ceylon unless they were concerned with the ‘peace, order and 
good government of Ceylon*. This applied equally to the Domi- 
nions before 1931, though it is now covered by section 3 of the 
Statute of Westminster. It is of extremely small importance in 
practice. 

3. The King in Council had by section 30(4) of the Constitution 
Order in Council reserved a power to revoke, add to, suspend or 
amend the Order. No such power existed in the Dominions be- 
cause, with the exception of Newfoimdland, their Constitutions 
were in Acts of Parliament. On the other hand, the Ceylon Parlia- 
ment had a power of constitutional amendment, while even now 
the Dominion of Canada has not. In Australia, New Zealand, 
South Africa and Eire there were limitations on the power. 

4. The King in Council had by section 30(1) of the game Order 
retained a power to legislate on defence and external affairs. There 
was no such power in any of the Dominions. 
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5. The Governor bed retained apower to reswve Bills of oertaiik 
limited classes for the royalaasent. In the Domiai<ma the Governor* 
General had power to reserve all Bills, and even now he possessea 
that power in Canada, Australia and New Zealand. 

6. The King in Council might disallow a limited category of 
Acts under section 39. All Dominion Acts could be disallowed 
before 1931, except in Eire ; and even now the power is retained in 
Canada, Australia and New Zealand. 

From the legal point of view, therefore, Ceylon had a status in 
advance of the ordinary Dominion before 1931. The question of 
status is, however, determined by practice or convention rather 
than by law. The legal powers which might have been used by the 
Government of the United Kingdom in the nineteenth century had 
either fallen into disuse or had become the powers of the Dominion 
Government concerned. The power of disallowance, for instance, 
had fallen into disuse, though it remained in the several Constitu* 
tions. Bills were never reserved for the royal assent unless (as in 
the case of New Zealand) such reservation was legally necessary ; 
and then the ‘advice’ tendered to the King was that of his Dotni* 
nion Ministers and not that of his Ministers in the United Kingdom. 
Treaties were made, signed and ratified by the Dominion Govern- 
ments, though in legal form they were made by the King on the 
advice of the Secretary of State for the Dominions. It was thus 
possible for the representatives of the United Kingdom and the 
Dominions to agree in 1926 that their respective countries were : 

‘Autonomous communities within the British Empire, equal in 
status, in no way subordinate one to another in any aspect of their 
domestic or external affairs, though united by a common allegiance 
to the Crown, and freely associated as members of the British 
Commonwealth of Nations.’ 

They went on to say, however, that ‘existing administrative 
legislative and judicial forms’ were not wholly in accord with this 
position. The Imperial Conferences of 1926 and 1930 were concern- 
ed to ascertain how these forms could be brought into line with the 
conventions, at least in those Dominions — Eire, South Africa and 
Canada — ^which desired their autonomy and equality with the 
United Kingdom to be expressed in law as well as in practice. 
The . Statute of Westminster, 1931, gave some of the necessary 
legal powers, and Eire and South Africa have used them to the 
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full. The Statnte is in fiill opwaiioa in Canada, bat constitutionid 
amendments (which require formal enactment by the ParUament 
of the United Kingdom) would be required to abolish the power 
of disallowance and reservation, and so far Canada has not asked 
for them. In Australia and New Zealand no constitutional amend- 
ments (which can be effected locally) have been made and in New 
Zealand the Statute of Westminster has not been brought into 
operation. 

In the case of Ceylon the legal powers of the King were few, but 
there was no guarantee that they would not be exercised or would 
be exercised only on the advice of the Government of Ceylon. It 
was possible for this stage to be reached — that is, for Dominion 
Status as defined in 1926 to be attained — by a mere growth of 
practice. Referring to the limitations in the Declaration of 1943, 
mostly swept away by the White Paper, the Ministers said in 
their statement of 8 June 1943 : ^ 

‘We think that the offer should be accepted in the belief on the 
one hand that the qualifications are unnecessary and on the other 
hand that they would decay from disuse as similar qualifications 
have decayed elsewhere.’ 

The White Paper itself said;* 

‘Experience of the working of parliamentary institutions in the 
British Commonwealth has shown that advance to Dominion 
Status has been effected by modification of existing Constitutions 
and by the establishment of conventions which have grown up in 
actual practice. 

‘Legislation such as the Statute of Westminster has been the 
recognition of constitutional advances already achieved rather 
than the instrument by which they were secured. It is therefore 
the hope of His Majesty’s Government that the new Constitution 
will be accepted by the people of Ceylon with a determination so 
to work it that in a comparatively short space of time such Domi- 
nion Status will be evolved. The actual length of time occupied by 
this evolutionary process must depend upon the experience gained 
under the new Constitution by the people of Ceylon.’ 

The Ceylon Ministers were not satisfied with this position and 
Mr Senanayake pressed for full Dominion Status. So far as law is 
obnoemed, this status was achieved by the Ceylon Independence 
Order in Oounoil, 1947, and the Ceylon Independence Act, 1947. 
If we examine the six limitations in operation in October 1947 we 
find that : — 

* Smienal Paper XVII of 1943, p. 5, para. 6. * Cmd. 6690,.p. 7, para. 10. 
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(1) has be^ altered because section 1(1) of tbe Ceylon Indepen* 
deuce Act, 1947, extends to Ceylon the provision which appliesto 
the other Dominions by section 4 of the Statute of Westminster, 
1931. 

(2) has been abohshed by section 1(3) and the Mrst Schedule of 
the Ceylon Independence Act, 1947. 

(3) has been abolished by the revocation, by the Ceylon Indepen* 
dence Order in Council, 1947, of section 30(4) of the Ceylon (Consti- 
tution) Order in Council, 1946. 

(4) has been abolished by the revocation, by the Ceylon lnde{)en' 
dence Order in Council, 1947, of section 30(1) of the Ceylon (Consti- 
tution) Order in Council, 1946. 

(5) has been abolished because sections 36 and 37 of the Ceylon 
(Constitution) Order in Council, 1946, which contained the power 
of reservation, have been revoked by the Ceylon Independence 
Order in Council, 1947. 

(6) has been retained because it relates to Ceylon loans raised 
in London before 1939 and it was thought by the Ceylon Govern- 
ment to be unwise to alter the law lost the Island’s credit be in 
any way impaired: these loans will in due course be repaid and then 
the section will cease to operate and become, in fact, a dead letter. 

The legislative power of the Ceylon Parliament as contained in 
section 29 of the Ceylon (Constitution) Order in Council, 1947, is 
not that of a sovereign legislature because it was thought wise to 
limit its powers in the interest of religious and communal minori- 
ties. This limitation, though peculiar in form and substance 
because it relates to the social conditions of the Island, is similar 
in principle to that imposed by most written Constitutions. It is 
indeed rare to confer upon a legislature the full unrestricted or 
sovereign power which is possessed, by an accident of history, by 
the Parliament of the United Kingdom. Absolute power unrestrain- 
ed by constitutional law is generally considered to be dangerous 
because it is in fact exercised by transient majorities which may 
use it to suit themselves. The limitation can, however, be altered or 
even abolished by the Ceylon Parliament itself by means of a 
constitutional amendment which satisfies section 29(4) of the 
Constitution. It is in fact a limitation which Ceylon chooses to 
impose on her legislature in the interest of her own people. 
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The powers ooofeMrred by section 29 of the Constitution are 
enlarj^ by the First Schedule of the Ceylon Independence Act, 
1947. The effect of this enlargement is discussed in Chapter VI. 
Here it is enough to say that the Schedule sweeps away all the 
limitations which would have been read into section 29 of the 
Constitution by reason of the fact that Ceylon was legally a ‘colony^ 
possessing what is sometimes called a ‘subordinate legislature’. 
By reason of section 4(2) of the Ceylon Independence Act, 1947, 
Ceylon ceased to be a ‘colony’ on 4 February 1948, though legisla- 
tion enacted before that date and extending to ‘colonies’, other 
than the legislation amended by the Ceylon Independence Act, 
continues to apply to Ceylon until her Parliament chooses to 
amend or repeal it, as it has full power to do under the First 
Schedule to the Act. 

By reason of section 1(1) of the Ceylon Independence Act, 1947, 
the Parliament of the United Kingdom retains a power to legislate 
ft >r Ceylon, but only at the request and with the consent of Ceylon. 
This applies to Ceylon section 4 of the Statute of Westminster, 
1931, which was enacted because it was thought that there might 
be occasions, as on matters affecting the succession to the throne 
or the royal style and titles, when common legislation was desir- 
able. The power has in fact been used only to alter the succession 
on the abdication of Edward VIII and to change the Constitution 
of the Dominion of Canada, the latter being necessary because at 
the request of Canada the Statute of Westminster had not author- 
ized the Dominion Parliament to amend the Dominion Constitu- 
tion. The Ceylon Parliament has power under clause 1(2) of the 
First Schedule to the Ceylon Independence Act, 1947, to amend 
or repeal any legislation of the Parliament of the United Kingdom 
ejitending to Ceylon as part of the law of Ceylon, including of 
course any legislation enacted with the consent of Ceylon under 
section 1(1) of the Act. 

The full law-making powers of an independent State are thus vest- 
ed in Ceylon, though, like most legislatures, the Ceylon Parliament 
is not a sovereign body. Dominion Status is, however, as much a 
matter of convention as of law. The Ceylon Independence Act, 
1947, goes as far as it can not only by vesting in Ceylon (though 
undn* the Constitution not in the Ceylon Parliament) full legislative 
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powers but also by section 1(2) depriving the Govmunent of the 
United Kingdom of responsibility for the government of Oeylon. 
for the consequences in the sphmes of defence and external 
affairs we must look at the Agreements. 

Clause 1 of the External Affsirs Agreement imports into the 
relations between Ceylon and the United Kingdom, and therefore 
by necessary implication into the relations between Ceylon and 
the other Dominions, the decisions of past Imperial Conferences. 
These state and assume the sovereignty of the Dominions in 
matters of defence and external affairs, for they include the Balfour 
Declaration accepted by resolution at the Imperial Conference of 
1926 and the refinements added to it by the Imperial Conference 
of 1930. The consequences in the sphere of external relations are 
worked out in the remainder of the External Affairs Agreement — 
arrangements for the communication of information and consulta- 
tion, the exchange of High Commissioners, the establishment by 
Ceylon of her own diplomatic service, and the application by 
Ceylon for membership of the United Kations and of specialized 
agencies described in Article 57 of the United Nations Charter. 
The rules laid down follow exactly the arrangements in operation 
affecting the other Dominions. 

Nothing is said expressly in either Agreement about the right 
to declare war and make peace. The other Dominions have, how- 
ever, interpreted the Balfour Declaration to confer individual 
responsibility and this interpretation has been accepted by the 
United Kingdom. Moreover, though the declaration of war and the 
making of peace are executive acts which in themselves require 
no legislative sanction, the consequences require immediate legisla- 
tion. Indeed, such legislation in the case of war is usually kept in 
draft and passed through the legislature by suspension of Standing 
Orders, Such legislation can of course be passed only by the 
Parliament of Ceylon or by the ParliSment of the United Kingdom 
at the request of Ceylon. It follows that a declaration of war is a 
matter for the Oeylon Government and not for the Qovemmenh 
of the United Kingdom, and that the ending of a war is similarly 
a matter for the Ceylon Government. Ceylon differs from the other 
Dominions only because the Defence Agreement provides speoifi- 
cally for mutual assistance on the terms set out in clause 1, for the 
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use <l€ btiSM on the terms in olsiuse 2, and for assistance towards 
the training of the Ceylon defence forces on the terms in clause 3. 
Hiese terms state specifically what is normal practice within the 
Commonwealth. It is however no longer customary for the United 
Kingdom to maintain forces and bases in a Dominion, except in 
time of war. The United Kingdom normally expects Dominions to 
provide for their own defence, but for some time at least it would 
be impracticable for Ceylon to do so owing on the one hand to her 
dangerous strategic position and on the other hand to the absence 
of adequate trained forces. 

The phrase ‘Dominion Status’ is not used in any of the docu- 
ments, though it has been employed by the Secretary of State for 
the Colonies in the House of Commons and in his demi-official 
oorrespondenoe. The phrase is apt to be misunderstood as implying 
something less than independence and indeed the equality of the 
United Kingdom and the Dominions requires some phrase which 
can apply to the former as to the latter. The phrase used through- 
out the Ceylon documents is ‘fully responsible status’ though in the 
Agreements it is elaborated to ‘the status of a fully responsible 
member of the British Commonwealth of Nations, in no way sub- 
ordinate in any aspect of domestic or external affairs, freely 
associated and united by common allegiance to the Crown’. This 
is a summary of the Balfour Declaration and clearly fixes the status 
as the same as that of the United Kingdom and the other Domi- 
nions within the Commonwealth. 

A statement of the origin of the phrase ‘fully responsible status ’ 
wUl make this even plainer. The negotiations for the Declaration 
of June 1947 were conducted by Sir Oliver Goonetilleke on behalf 
of Mr D. S. Senanayake. The aim of Dominion Status was clearly 
formulated at the preliminary conference at which Mr Senanay- 
ake’s letter of February 1947 was formulated, in the letter itself, 
and in the demi-official instructions which Sir Oliver received. 
What he sought to obtain and did in fact obtain was a decision in 
favour of Dominion Status. He informed the Secretary of State, 
however, that the phrase was little understood in Ceylon and would 
be misrepresented as something inferior to independence within 
the Commonwealth. The Cabinet of the United Kingdom therefore 
approved of an announcement using the phrase ‘fully responsible 
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Btatiu’. When the text of the draft annonneement waa oahled to 
Colombo Mr Senanayake took the view that it- would be miffl^re- 
seated in Ceylon as something less than Dominion Status. After 
ascertaining &om Sir Oliver by telephone that Dominion. Status 
was intended, he telegraphed to the Secretary of State demi> 
officially requesting that ‘independence* or ‘Dominion Status’ be 
inserted. Mr Creech Jones replied to the effect that the status 
usually connoted by Dominion Status was intended, that the 
phrase had not been used because of Sir Oliver’s representations, 
and that ‘independence’ was not used because it might have bean 
regarded as indicating some new sort of status. At a later stage 
the word ‘independence’ was used in the short titles of the Act of 
Parliament and the final Order in Council, while the long titles 
and the Agreements used ‘fully responsible status’. 

It is thus clear, first, that the Act, the Order in Council and the 
Agreements establish a relationship between Ceylon and the 
United Kingdom which is essentially the same as that of any other 
Dominion, and, secondly, that this result was in fact intended. 



Chaptbb in 


THE KING, THE GOVERNOR-GENERAL AND 
THE CONSTITUTION 

Thb British Commonwealth of Nations is founded partly on 
iientiment and partly on mutual self-interest. In some of the 
Dominions the one predominates ; in others more importance is 
attached to the second. In some of them, in fact, the motives vary 
among the sections of the population. Quebec has few cultural or 
historical ties with Great Britain, while Ontario does not forget 
that it was founded, or at least developed, by the United Empire 
Loyalists who left the revolted American colonies because they 
did not wish to sever their ties with Great Britain. It may never- 
theless still be true ‘that the last hand to wave the Union Jack 
in North America will be that of a French-Canadian. Expressed in 
legal or quasi-legal terms, however, the foundation of membership 
of the British Commonwealth is allegiance to the King. ‘Allegiance’ 
is a formal legal word which may in practice mean a great deal or 
very little. In Eire it means so little that the King’s name does not 
appear in the Constitution and an Irish citizen is not, according 
to Irish law, a subject of the King. The Irish, or some of them, 
do not forget that the King is the King of the United Kingdom 
of Great Britain and Northern Ireland against which they had and 
have traditional grievances. Yet the King by Irish law exercises, 
on the advice of Irish Ministers, certain functions in relation to 
Eire, and Irishmen in Great Britain or elsewhere do not neglect 
to claim the privileges of British nationality to which they are en- 
titled by Act of the Parliament of the United Kingdom. At the 
other extreme are parts of the Commonwealth — ^in New Zealand 
and British Columbia, for instance — where allegiance is a matter 
•oTpersonal loyalty, and where the National Anthem (which ought 
now to be described as the Royal Anthem, because there are so 
many nations) is sung with all vigour and in the incorrect version 
*God Save onr King’. 

The existence of this diversity has been fully recognized, and by 
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no one more effectively than the King hims^. Hie preamble to the 
Statute of Westminster recites that ‘the Crown is the symbol of 
the iiree association of the members of the British Commonwealth 
of Nations’. The King’s title has been changed by Act of Parlia- 
ment so that he is no longer King of ‘the United Kingdom of Great 
Britain and Ireland and the British Dominions beyond the Seas’ 
bnt of ‘Great Britain, Ireland and the British Dominions beyond 
the Seas’. Since ‘Dominions’ in this sense means all territories which 
owe allegiance to the King, the description is geographical and not 
political. The King is no longer King of the United Kingdom, but 
he has not become King of Canada or Australia ; he is just ‘the 
King’ for the whole Commonwealth, the ‘symbol of free associa- 
tion’. In relation to the United Kingdom he exercises his functions 
on the advice of his Ministers in the United Kingdom ; in relation 
to the colonies he exercises them on the advice of the same Minis- 
ters; but in relation to Canada, Australia, South Africa, New 
Zealand, Eke, India, Pakistan and Ceylon he exercises them on 
the advice of his Canadian, Australian, South African, New 
Zealand, Irish, Indian, Pakistani and Ceylonese Ministers respec- 
tively. The greatest care is taken to see that the forms are rigidly 
observed, and the King himself would draw attention to any 
proposal from a United Kingdom Minister which trenched upon 
his functions elsewhere. 

It is of course true that his functions are far more numerous in 
relation to the United Kingdom than in relation to any Dominion. 
He is personally present in the United Kingdom, but he is repre- 
sented in a Dominion (other than Eire) by a Governor-General 
appointed by him on the advice of his Dominion Ministers. Most 
of his functions are delegated to the Governor-General. In all the 
Dominions (except Eire) the King is part of the legislature, but 
the function of assenting to Bills is exercised by the Governor- 
General. In all the Dominions (except Eire) the executive functions 
are vested in the King and are exercised in his name ; but executive 
acts ua done (almost but not quite invariably) by his Dominion 
Ministers or the Governor-General acting on their advice. The 
Union of South Africa, exercising its power under the Statute of 
Westminster, has specifically enacted the conventions applicable: 

‘The Executive Gk>vemment of the Union in regard to any aspect 
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of its domsBlac or external affairs is vested in the King, acting on 
the advice of His Bfinisters of State for the Union, and may be 
administered by His Majesty in person or by a Gk>yemor-Qeneral 
as his representative/ 

Elsewhere (except in Eire) the convention remains a convention > 
The office of Governor-General is created by Letters Patent and 
the Governor-General is authorized to act under them by Commis- 
sion. He is given formal Instructions to consult the Ministers, 
but no law has been passed on the subject. 

The Ministers’ draft sought to get as near to Dominion Status as 
the Declaration of 1943 permitted. Accordingly it made the King 
part of the legislature, vested executive functions in him, and 
provided that a Governor-General appointed by the King should be 
His Majesty’s representative in the Island to exercise such powers 
and functions of the King as His Majesty might be pleased to 
assign to him. These provisions were adapted from those in the 
Constitution of the Commonwealth of Australia. In the Constitu- 
tion of 1946 they appeared somewhat differently. Though the 
Ministers’ suggestion for a Governor-General was supported by the 
Soulbury Commission, the White Paper did not accept the recom- 
mendation. Nor was any provision for the appointment of a 
Governor inserted in the Order in Council of 1946, apparently 
because the office would bo constituted by Commission. 

In the Independence Order of 1947 the provision of the Minis- 
ters’ draft was restored and appears as section 4 (1) of the Constitu- 
tion. Its meaning is, however, very different. Whereas under the 
Ministers’ draft the Governor-General would have been appointed 
by the King on the -advice of a Secretary of State, under section 
4(2) of the Constitution the King will now act on the advioe of the 
Prime Minister. In fact, section 4(2} is of fundamental importance 
and deserves to be quoted in full : — 

‘4.(2) All powers, authorities and functions vested in His Majesty 
or the Governor-General shall, subject to the provisions of this 
Order and of any other law for the time being in force, be exercised 
as far as. may be in accordance with the constitutional conventions 
applicable to the exercise of similar powers, authorities and func- 
tions in the United Kingdom by his Majesty: 

‘Provided that no act or omission on the part of the Governor- 
General shall be called in question in any court of law or otherwise 
on the ground that the foregoing provisions of this subsection have 
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not be€n complied with.’ 

It will be seen thht this provides for complete responsible govern* 
ment, not only in respect of the functions exercisable by the 
Oovemor-Gteneral but also in respect of those exercisable by the 
Sang. These powers include the ordinary prerogatives of appoint* 
ing Ministers, assenting to legislation, summoning and dissolving 
Parliament, and so on, which are exercised by the Govemor- 
General, and also the powers of declaring war and making treaties 
which remain vested in the King. 

Other provisions of the Constitution carry out this principle. 
The greater part of the large number of amendments made by the 
Ceylon Independence Order is designed for this purpose. In the 
Orders in Council of 1946 there were fifteen powers to be exercised 
by the Governor ‘in his discretion’ and thirteen powers to be 
exercised by him on the ‘recommendation’ of some person or body 
of persons. These powers are now all to be exercised on ‘advice’. 
Moreover the powers of the King in Council to make Orders in 
Council for Ceylon and the duty of the Governor to reserve Bills 
for the royal assent have been abolished. 

In accordance with the principle adopted in the Ministers’ 
draft, the King is made part of the legislature and the words 
‘represented by the Governor’ in section 7 of the Constitution have 
been revoked. The Parliament of Ceylon now consists of the King, 
the Senate, and the House of Representatives. When the King is in 
Ceylon he may therefore open or prorogue Parliament in person, 
or he may empower any other person (e.g, the Duke of Gloucester 
on 10 February 1948) to do so on his behalf, or he may by his 
Commission empower the Governor-General to do so. In any case 
the ‘King’s Speech’ will be drafted by his Ceylon Ministers, who 
take political responsibility for all that he or his deputy the 
Governor-General may do. , 

Further, section 45 provides, as before, that the executive 
powers of the Island shall continue vested in the Kin g ; but instead 
of providing, as it did in 1946, that it shall be exercised by the 
Governor in accordance with the Order, it now provides that it 
tnay be exercised by the Governor-General in accordance with the 
Order or any other law for the time being in force. The change was 
tieoessary because there was formerly a distinction betwemi the 
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powers exeixised by the Governor, whether in his discretion, on 
reoonunendation, or on advice, and those exercised by the King 
on the advice of the Secretary of State for the Colonies ; now the 
powers, whether exercised personally by the King or on his behalf 
by the Governor-General, will be exercised on the advice of Ceylon 
Ministers. 

All this does not imply that the King or the GU)vemor-General 
must necessarily accept the advice. The King and the Governor- 
General act on the advice of Ceylon Ministers in the same way 
as the King acts on the advice of United Kingdom Ministers: 
there are occasions on which he can refuse to aecept the advice 
and many others on which he can exercise his right to warn. 
What is provided, in short, is constitutional monarchy of the 
British type ; and in any case the Ministers concerned are those 
of Ceylon, not those of the United Kingdom. One conse- 
quence of ‘allegiance’ needs to be specially mentioned — or 
perhaps one should say that it is the foundation of allegiance. 
Ceylon is part of ‘His Majesty’s dominions’. Every person in it 
owes ‘allegiance’ to the King, and every person in it has a corres- 
ponding right to protection by the King or the King’s representa- 
tive. Persons actually born in Ceylon or in any other part of His 
Majesty’s dominions are British subjects, subjects of the King, 
who owe an allegiance to the King wherever they may be and 
must thus be protected by the King and the King’s representatives 
wherever they may be. Persons who are the sons and daughters 
of persons who are British subjects are themselves British sub- 
jects provided that their fathers were born within His Majesty’s 
dominions. All this is provided by legislation of the Parliament of 
the United Kingdom which the Parliament of Ceylon can modify. 
The consequences of British nationality, however, vary according 
to the local law. The United Kingdom, for instance, makes no 
distinction among British subjects except in such matters as old- 
age pensions, conscription, etc., where a period of residence is 
required. A British subject from Ceylon has as much right to enter 
and leave Great Britain, or to vote at a parliamentary election, 
or to practise his profession, as any British subject from England, 
Wales or Scotland. This would not be true of all the Dominions, for 
such matters can be regulated by local law. Similarly in Ceylon, 
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the la-vr relating to imnngrstion, the fFanehbe, professiotta, the 

owniog of Iwd, emplo^rment in the public services, etc., can be 
made by the Parliament of Ceylon, and there is nothing to prevent 
such legislation discriminating between ‘Ceylonese' and *non< 
Ceylonese’. As matters now stand the franchise is extended on 
equal terms to all British subjects (or British protected persona 
as defined by Ceylon law) who are domiciled in Ceylon, or possess 
a qualification by literacy and property, or have taken out certi- 
ficates of permanent settlement. This is less liberal than the law 
of the United Kingdom but more liberal than, for instance, 
the law of South Africa. It con, however, be changed by the- 
Farliammit of Ceylon. 



Chaptbe IV 

THE FRANCHISE AND THE CONSTITUENCIES 

Thb franchise and election law generally are not dealt with in 
the Constitution because the intention was to have a separate 
Order in Council amending the Ceylon (State Council Election)- 
Order in Council, 1931, as amended. The Soulbury Commission 
recommended that the existing franchise should be retained for 
the time being, and Mr Senanayake’s drafts therefore incorporated 
the 1931 Orders by reference, with the necessary verbal changes. 
It was found, however, that the Legal Draftsman had a draft to 
give effect to the recommendations of the Select Committee of the- 
State Council on Election Law: and, as the State Council had not 
the powers necessary for enacting it, a separate Order in Council 
was decided upon. The Ceylon (Electoral Registers) (Special Pro- 
visions) Order in Council, 1946, provided for the making of the new 
registers so as to bring the Constitution into operation, and the 
franchise was re-enacted in the Ceylon (Parliamentary Elections) 
Order in Council, 1946. In accordance with section 29(4) of the 
Constitution, however, Parliament has power to revoke or amend 
this Order. 

The representation clauses were undoubtedly the most conten- 
tious olauMS of the Constitution. The task of the Ministers was 
exceedingly difficult. They had to produce a scheme which would 
satisfy three-quarters of all the Members of the State Council. 
They were anxious to give due weightage to all sections of the- 
population, but the only proposal which had been publicly adum- 
brated, that for ‘balanced representation’, would have required 

•i ’ 

communal electorates and would not have been &cc^talfle''oven 
to a bare majority of the State Council. The suggestion made by 
Mr A. Mahadeva, when it was found that no agreed scheme was 
possible, to leave the whole question to a Royal Commission, was 
at first sight more attractive: but it would have been a confession 
of failure on the part of the Ministers ; and if the Royal Commission 
had produced an unacceptable scheme the result would have been 


3 
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to hold up the chance of a considerable advance in constitu- 
tional status. The Ministers therefore accepted a scheme provid- 
ing freightage for sparsely populated areas. This had several 
advantages : — 

1. It avoided communal representation and so might be accept- 
able to the majoritj'. 

2. It gave increased representation to the sparsely-populated 
areas, which were also the areas where the minorities were strong- 
est, and so might satisfy those members of the minority groups 
who were not pledged to ‘balanced representation’. 

3. It gave weightage to the Kandyan Provinces as against the 
Low-country Sinhalese areas. 

4. It gave weightage to the backward areas as against the 
more populous and wealthier areas. 

6. By reducing the size of constituencies in the areas where the 
minorities were strongest, it enabled the Delimitation Commission 
to form constituencies which were comparatively homogeneous 
without making them specifically communal. 

6. It avoided constituencies which were too large to be hand- 
led, and for this reason was common in countries where there 
are no communal problems. 

The Soulbury Commission, which approved of the general 
scheme, strengthened the fifth point by widening the discretion 
of the Delimitation Commission. 

It was intended to vary the representation after each densus, 
but the explanatory memorandum attached to the Ministers’ 
draft worked out an example on the basis of the census of 1931, 
giving a total of 95 elected Members. The Soulbury Report did 
not state clearly whether this was to be the number in the first 
House of Representatives, or whether, the number was to be ascer- 
tained on the basis of the census of 1946. Since discussion had been 
based on the draft, it was decided that the distribution in the 
explanatory memorandum should be adopted. This was done in 
section 76, and the distribution thus effected was not altered on 
the basis of the census of 1946 but will bo in 1956, in accordance 
with section 40. The Province is the unit. Each Province has one 
■constituency for each 75,000 of population, ascertained to the 
nearest 76,000, and an additional constituency for every 1,000 
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square miles of area. The weightage thus yaries firom 1 in the 
Western Province to 4 each in the Northern, Eastern and North- 
Oentral Provinces. The average size of constituencies, on the basis 
of the censuses of 1931 and 1946, is thus as follours: — 


Peovtnoe 

! Seats 

1 

Avbeagb 

1931 

Avebage 

1946 

Western 

...! 20 

72,432 

93,320 

•Central 

...| 15 

63,560 

75,407 

Southern 


64,274 

80,128 

Northern 

...1 7 

44,344 

53,315 

Eastern 

...j 7 

30,569 

38,878 

North-Western 

...! 10 

54,699 

66,736 

North-Central 

...' .5 

19,473 

27,876 

Uva 

...i 7 

43,331 

53,031 

Sabaragamuwa 

...j 10 

57,837 

74,464 


Taking the North-Western Province to be mainly Low-country 
a,nd Uva and Sabaragamuwa to be mainly Kandyan, the Provinces 
may be collected as follows : — 


Type 

Seats 

Average 

1931 

Average 

1946 

Low-country 

42 

63,498 

83,182 

Kandyan 

37 

52,231 

64,496 

Tamil 

16 

38,317 

46,993 


In addition there were to be six nominated Members. 


The actual distribution was to be effected by an independent 
Delimitation Commission appointed by the Governor acting in his 
discretion. The Ministers’ draft provided that in dividing a Pro- 
vince into electoral districts the Commission should have regard 
to the transport facilities of the Province, its physical features 
and the co mmuni ty or diversity of interest of its inhabitants. 
The Soulbury Comniission accepted this recommendation^ but 
added that ‘wherever it shall appear to the Commission that 
there is a substantial concentration in any area of a Province 
of persons united by a community of interest, whether racial, 
religious or otherwise, but differing in one or more of these 
respects from the majority of the inhabitants of that area, the 
Commission shall be at liberty to modify the factor of numerical 
equality of persons in that area and make such division of the 

1 Paragraph 278(ii). 
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Proyittoe into electoral distriotB as may be necessary to render 
po BBiblft the representation ofthat interest’. This was not intended 
to mean that wherever there is a concentration of persons of one 
*raoe’ or religion or caste, that concentration must have separate 
representation. There must be a avbetantiai concentration and 
there will be only a modificaiion of the equality principle. The 
recommendation, which is now section 41(3) and (4) of the Con- 
stitution, may be put by saying that if P is the average popula- 
tion of the Province per member (e.g. 38,878 in the Eastern Pro- 
vince according to the census of 1946), and m is a variable fac- 
tor, the size of a constituency may be P+m or P—m. It would 
have made the task of the Delimitation Commission easier if m 
had been given a maximum value as in South Africa, where m 
is 15 per cent of P; but this is the sort of detail which the Soul' 
bury Commission did not work out. Eventually the matter was left 
to the discretion of the Delimitation Commission, subject to the 
last sentence in section 41(4). 

The Soulbury Commission also suggested that consideration be 
given to the creation of multi-member constituencies. It was 
apparently suggested to the Commission that ‘minority representa- 
tion would be strengthened by the creation of multi-member 
constituencies on the ground that the only chance of representa- 
tion for small communities depended on their concentrating all 
their strength on candidates of their own choice in a multi- member 
constituency’. A multi-member constituency as such does not, 
however, produce any such result: what does produce such a result 
is a multi-member constituency with suitable rules as to voting. 
The following examples show how the voting system may be- 
varied , e being the number of electors and n the number of 
members to be elected: * 

1. Each elector has n votes, which he may cast by giving one 
each to n candidates. 

In such a case no candidate can be sure of election unless he 
obtains c/2-4-1 votes because, if n candidates have c/2 votes each, 
the total votes cast for those candidates will be ne(2: but n other 
csmdidates might have 7ic/2 votes; therefore a candidate cannot 
be sure of success unless he has e/2-1-1 votes. In practice, of course, 
he number might be much less: but a community or group cannot 
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i)e sure of electing its representative unless it contains at least half 
the electors in the 'constituency. The' creation of a multi-member 
constituency on this basis therefore does not help the minority. 
Indeed, it may have the contrary result; for in the multi-member 
constituency the minority is, o/ course, in a minority, whereas it 
might be possible to create a single- member constituency in which 
it was in the majority. 

2. Each elector has n—1 votes, which he may cast by giving 
•one each to n—1 candidates. 

This method clearly helps a large minority, for the maximum 
vote which any candidate need aim at is not c/2 -fl but (n— l)c/2» 
-|-1. That is, in a three-member constituency any person who 
obtains one-third of the votes plus one is certain of being elected, 
and in fact he may need much less. In this case the smaller the 
constituency the more hclpfill to minorities. 

3. Each elector has one vote which may be transferred from 
one candidate to another in the order of the elector’s preference. 

This is the simplest and the best form of proportional representa- 
tion for use in small constituencies, and is that provided for the 
election of Senators by the House of Representatives. Any group 
which can obtain c/(n-l-l) + l of the preferences at any stage of the 


counting is certain of election. If, for instance, there ai-e 


+ 1 


71 -f- 1 

Pinks in the constituency, and they always vote Pink, it does not 
matter how many Pink candidates there are, because eventually 
one of them will be elected. The first preferences given to the lowest 
Pink will be transferred to the other Pinks ; all the preferences of 
the next lowest Pink will bo transferred to the remaining Pinks ; 
and so on until only one Pink is left, and he will ex hypothesi have 

— — -h 1 votes and will be declared to be elected. The defect of 
71 -f- 1 

this method is, however, that it requires an electorate which can 
mark 1, 2, 3, etc., on its ballot papers. 

*4. Each elector has n votes which he can cast as he pleases — 
all of them to one candidate ; or as many as he pleases less than n 
to one candidate and the rest to another candidate or other can- 
didates ; or one vote to each of n candidates. 

This was the crude form of proportional representation selected 
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by the Board of Minieters. Under it any candidate is sure of eleotion 

if he obtains — . , +1 votes. That is, in a two-member oonstitu- 

ency he may need one-third of the votes cast; in a three-member 
constituency he may need one-quarter; in a four-member con- 
stituency he may need one-fifth ; and in a five-member constituency 
he may need one-sixth ; and so on. A minority candidate can thus 
secure election in a three-member constituency if he can persuade 
one-quarter of the electors to give him all their votes or, as it is 
called, to ‘plump’ for him. The system thus helps minorities, but 
not as much as under proportional representation with a single 
transferable vote. Under the latter system, if one-quarter of the 
electorate consists of Pinks, a Fink is certain to be elected; but 
under the system chosen a Pink will probably not be elected if 
there are two or more Pink candidates. 

It must of course be realized that a minority is not necessarily 
a racial minority. It may be based on race, caste, religion, economic 
interest, or pure politics. The peculiarity of Ceylon is that, for 
some, race, religion and caste are of importance for election pur- 
poses, whereas in Great Britain majorities and minorities are ex- 
pressed in terms of imrties with different policies. It does not follow, 
however, that a racial minority of 25 per cent in a three- mem- 
ber constituency will be able to return a member of that race. In 
the first place, there may be two or more candidates ofthat race who 
will split the vote between them ; and in the second place many of 
the voters of that race may vote not according to race but accord- 
ing to religion or political or economic interest. What is more, 
there will be a tendency, as under the system of proportional 
representation, for a large number of candidates to be nominated 
because all kinds of minorities will seek to use the opportunity 
presented by the multi-member constituency. In a single-member 
constituency with straight voting, a party or group has to aim 
at a 50 per cent vote ; in a three-member constituency a party 
or group has to aim at a 25 per cent vote only. Moreover, the fabi 
that there will be a chance for all kinds of minorities implies that 
the total vote will be split ; hence it also implies that independent 
candidates, not representing organized groups, wiU find election 
easier. The votes may be so much split up among a variety of 
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candidates that no candidate has more than a small minority^ 
of the votes. In a three-member constituency there might be 
three successful candidates each with less than a 20 per cent vote. 
In a five-member constituency a 10 per cent vote might be suffi- 
eient. 

It is inevitable that, when an attempt is made to give representa- 
tion to a communal minority, the emphasis of electioneering should 
be upon commimal ideas. The Ministers’ scheme was designed to- 
minimize communalism by providing territorial representation 
only, but in such a manner that the various communities were 
reasonably sure of some representation on a non-communal basis. 
Multi-member constituencies are necessarily based on communal 
grounds and therefore encourage communalism. This may be offset 
by non-communal party organizations, but even they will have to 
nominate candidates who have some communal influence, and they 
will find electioneering difficult in practice because the system 
favours communal candidates. A party which had the support of 
the majority in a three-member constituency might win only one 
seat. Delimitation Commissions will in fact be faced by the old 
dilemma. People think in communal terms, therefore communal 
representation must be provided; but if such representation is 
provided there will be an increase of communalism. 

In spite of these difficulties, the Delimitation Commission was- 
given the necessary power in section 41(5) of the Constitution, and 
the power is quite unfettered. They could divide the Island into 
multi-member constituencies, or have two multi-member consti- 
tuencies only, or have none at all. They could not increase the 
number of Members to be returned for a Province ; but in other 
respects they could do as they please. 

The first delimitation was carried out by a Commission consist- 
ing of Mr L. M. D. de Silva, K.C. (Chairman), Mr N. Nadarajah, 
K.C., and Mr H. E. Jansz, C.M.G. Their Report,^ which was un-' 
auimous, received legal effect by Proclamation. They summarized 
tbeir functions as 

‘(a) That each Province of the Island be divided into electoral 
districts, the total number of which is specified in the Order and 
the aggregate of which totals 95 for the whole Island. 

* Beport of the First DelimiUUion Commission, Sessional Paper XIII of 
1946. 
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‘{b) That each electoral district of a Province shall have as 
nearly as may be an equal number of persons 

(») subject to a proviso relating to transport facilities, phy* 
sioai features, and community or diversity of interest 
of the inhabitants of the Province; and 
(it) subject further to the proviso that the rule is to give way 
wherever it comes into conflict with the directions in 
(c) and (d). 

‘(c) That the Commission may so divide a Province as to render 
possible the representation of minorities united by the tie of race, 
by the tie of religion, or by any other tie. The Commission is direct- 
od in making such division to minimize any disproportion that may 
arise in the population figures of the several electoral districts 
^demarcated in the Province. 

‘(d) That the Commission may create electoral districts return- 
ing two or more members but in so doing shall not increase the 
number of members to be returned for the Province beyond that 
specified in the Order.’ 

The emphasis in the Report, as in the evidence given before the 
Oommission, was on the aspect of ‘community or diversity of 
interest’. Unlike some of the evidence, however, the Report starts 
from the principle of equality of representation within the Province 
and modifies it on the basis of community of interest. In other 
words, community of interest is not the factor on which distribu- 
tion is made but a factor which renders possible a reasonable 
departure from equality of represent ation. Subject to that con- 
sideration, the Commission felt that they should, in the absence 
of insuperable practical difficulties, favour the representation of 
minority interests ; and most of the discussion proceeded on that 
basis. It may perhaps be said that on one point the Commission 
did not lay sufficient emphasis. The phrase ‘render possible the 
representation of that interest’ was carefully chosen. It was not 
assumed that electors would necessarily vote on communal, 
religious or caste lines ; what was assumed was that if any of these 
factors was dominant in the minds of the electors then that 
interest should be able to secure representation. The phrase 
'render possible’ assumes that electors can vote communally if 
thej^ wish, not that they do so or ought to do so. 

The Commission decided in favour of 86 single-member con- 
stituencies, three constituencies returning two members each, and 
one returning three members. In the Western Province, cosmo- 
politan Colombo Central was made a three-member seat, it being 
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assumed that if this was done one of the members elected would 
bo a Tamil. In the Southern Province, Ambalangoda and Bala- 
pitiya were combined into a two-member seat in the hope that the 
arrangement would alleviate the caste differences among the 
Sinhalese in those areas. The Commission were doubtful whether 
this oould be the result, but it seemed better to put the competing 
castes into one constituency than to have a caste minority in each 
of the two constituencies. In Sabaragamuwa, Balangoda was given 
two seats in the hope that the minority of Indian Tamils would be 
sufficiently strong to give them one seat. In the Central Province, 
Kadugannawa was given two seats in the hoi>e of solving another 
caste problem. 

The problem of enabling the Indian Tamils to secure adequate 
representation was, however, a difficult one, and the assistance of 
the Agent of the Government of India was sought. Owing to the 
fact that many of them are not domiciled in Ceylon and have not 
taken out certificates of permanent settlement, their voting 
strength is proportionately lower than among other communities, 
and this fact was taken into consideration by the Commission. 
The boundaries were so arranged as to enable the Indian Tamils 
to win Nuwara Eliya, Talawakele, Kotagala, Nawalapitiya and 
Maskeliya in the Central Province, and Badulla and Haputale in 
Uva, while they had a chance of one of the seats in Colombo 
Central, one of the seats in Balangoda, and the Maturata seat. 
Assuming them to vote communally and not to get Sinhalese votes, 
the Indian Tamils would thus get seven seats and might get ten. 
On an all-island numerical basis they should get ten and on a 
provincial basis they should have eight. The impossibility of 
guaranteeing proportionate representation arises from the fact 
that most of the Indian Tamils live on estates which occupy the 
hillsides, while the valleys between are mainly occupied by Sinha- 
lese villagers. Thus in Sabaragamuwa, though there are nearly 
100,000 Indian Tamils and 125,000 Indian and Ceylon Tamils, it 
is not possible to provide a single definitely ‘Tamil’ seat, though 
an effort has been made at Balangoda. 

It was also difficult to secure adequate representation for the 
Muslim community because, except in the Eastern Province, they 
too are scattered. In the Eastern Province there are three seats 
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which could he won by Muslims. In the three-member Colombo Cen> 
tral constituency they are 33 per cent of the population and might 
gain one seat. A separate seat was given to Mannar in the Northern 
Province although on a strict population basis it should be asso- 
ciated with Vavaniya ; and though the Muslims were only one- 
third, divisions among the Ceylon Tamils might enable the 
Muslims to win it. In the North-Western Province the Puttalam 
seat was treated in the same way. Thus the Muslims should be 
able to gain between four and six seats. On a numerical basis 
they would be entitled to six. 


The probabilities in their arrangement, compared with the pro- 
portionate figure calculated on an all-island basis, were assessed 
by the Commission as follows: — 



Pbopobtioxatb 

PKOBABI.E 

Low-countrv Sinhalese 

41 

32 

Kandyan Sinhalese 

2.5 

36 

Ceylon Tamils 

12 

13 or 14 

Indians 

10 

7 or 8 

Muslims 

6 

4 


The test of the Ministers’ formula, as modified by the Soulbury 
Report, must of course lie not in this comparison but in the com- 
paxison which would have to be drawn if strict territorial repre- 
sentation were provided. It is very probable that the Soulbury 
modifications made very little difference to the result. 

Section 40 piV)vides for the appointment of a new Delimitation 
Commission within one year after each census other than that of 
1946. On the basis of the preliminary figures of the census of 1946^ 
the following would have been the changes if section 76 had not 
fixed representation on the basis of the 1931 census: — 


Province ' 

1931 Census 

1946 Census 

Western 

20 

26 

Central 

16 

17 

Southern 

12 

15 

Northern 

9 

10 

Eastern 

7 

8 

North-Western 

10 

12 

North-Central 


6 

Uva 

7 

8 

Sabaragamuwa 


12 

Totals ... 

^ 

95 

114 
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It wiU be seen that the increase of population tends towards a 
larger representation of the Sinhalese areas, though it does not 
necessarily follow that the new voters are Sinhalese. These 
changes will not affect representation until after 1956, however. 
The Soulbury Commission recommended^ that before the census 
of 1956 it would be desirable to set up a Select Committee of 
the legislature to examine and report upon the working of the 
scheme of representation, with a view to formulating appro- 
priate terms of reference for the Delimitation Commission. Any 
alteration in the terms of reference would require an amendment 
of section 40 and any such amendment would need a vote of 
two-thirds of the whole number of Members of the House of 
Representatives, in accordance with section 29(4). 

‘ Part^raph 277. 



Chaptbb V 
THE PARLIAMENT 

In aooordanoe with seotion 7, the Parliament of Ceylon consists 
-of the King, the Senate, and the House of Representatives. There 
is some confusion, even among lawyers, in the use of terms. It 
needs to be explained, therefore, that teohnioally Parliament is 
not a permanent body. A Parliament is summoned and dissolved, 
and between a dissolution and the next meeting there is no Parlia- 
ment. The name arose because the early Kings of England wanted 
occasionally to consult a wider range of interests — the burgesses 
of their boroughs and the knights of their shires as well as the lords 
■of their Councils. The King was then said to hold a Council in 
Parliament. In coui-se of time the King left the members of the 
Council in Parliament to discuss matters among themselves and 
himself attended only when opening or proroguing (i.e. sending 
away) the Parliament, or when decisions (Acts) had to be taken. 
These discussions in the absence of the King were informal, and 
the members of the Council might meet in groups. In time, how- 
ever, the number of groups was limited to two, the Lords being 
in one group and the Commons (i.e. the knights and the burgesses) 
in another. These groups became formal assemblies known respec- 
tively as the House of Lords and the House of Commons. They 
■claimed, successfully, that their concurrence was necessary for the 
making of laws and the approval of taxation. An ‘Act’ is still done 
by all throe sections of the Parliament — ^the King, the Lords and 
the Commons — meeting together, though the King is almost 
invariably represented by Lords Commissioners : but the essential 
debates take place in the two Houses, and the amount of business 
is BO large that there is almost always a Parliament in being. 
When the King ‘dissolves’ one Parliament, therefore, he gives 
orders for the summoning of another. Also a ‘prorogation’ — the 
period during which the Parliament, so to speak, stands down 
ready to be called up again — ^is of short duration, because there 
ia a ‘session’ of the Parliament every year. 
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bi the Doininion system the process of emphasizing the meetings 
of the two Houses has gone so fsi^r that eren ‘Acts’ are not done by 
the King (or the Governor-General) in Parliament. Bills are passed 
by the two Houses and then submitted to the Gkjvemor-Genef'al' 
for the royal assent. They become ‘Acts’ when he assents to them 
in the King’s name. This is the process in Ceylon. Bills are passed 
by the House of Representatives and the Senate, or in certain 
circumstances by the House of Representatives alone, and then 
submitted to the Governor-General for the royal assent. He has 
power to assent in the King’s name. In other respects, however, 
the theory is maintained, though sometimes the language is not 
very apt. Section 8(2), for instance, says that the Senate is a 
'permanent body’. It cannot be so, for it no longer exists when a 
Parliament is dissolved. It is no more permanent than the House 
of Lords. The Senators are entitled to be summoned at an^' time 
during their respective terms of office, just as the Lords are entitled 
to be summoned so loilg as they live : but when the Parliament 
of Ceylon is dissolved there is no Senate, just as when the Parlia- 
ment of the United Kingdom is dissolved there is no House of 
Lords. 

The power to summon Parliament is vested in the Governor- 
General by section 15(1). The State Council was dissolved under 
section 79 of the new Constitution of 1946. Under section 80 the 
Governor issued a Proclamation ordering elections for the House 
of Representatives. On the day fixed for the meeting of Parlia- 
ment, the House of Representatives met and proceeded to the 
election of a Speaker, a Deputy Speaker and Chairman of 
Committees, and a Deputy Chairman. Then it elected 15 Senators 
by single transferable vote. Next, the Governor nominated 16 
Senators and the Senate then met. Once the first Parliament 
was constituted, there was no further difficulty. It will remain in 
being (though not necessarily in session) until it is dissolved. 
Under section 16(4) a Proclamation dissolving Parliament will 
eummon a new Parliament and fix a date for elections to the 
House of Representatives. Since Senators are elected for fixed 
periods of six years, the Senate will already be constituted (though 
there may be vacancies to be filled), and it will simply be 
reconstituted at the beginning of the new Parliament. By section 
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11(6), however, a House of Representatives can continue for a 
maximum period of five^years. If Parliament is not sooner dis* 
solved, it is dissolved automatically as soon as the House of Be* 
presentatives has continued for five years. The Governor 'General 
would then summon a new Parliament under section 15(1). 

The State Council had power to adjourn from time to time ; but 
subject to such adjournments it remained permanently in session. 
This was because it had executive as well as legislative functions 
and its Executive Committees might be sitting at any time. The 
new Parliament is, however, merelj’- a legislative body, and there- 
fore reverted to the practice of the Parliaments of the United 
Kingdom and the Dominions. Its work is arranged in sessions, 
each ending with a prorogation by Proclamation. By section 15(3) 
a Proclamation proroguing Parliament must fix a date for the next 
session; and by section 15 (2) there must be at least one session in 
every year. The effect of a prorogation is to clear the order paper, 
for all questions and motions lapse unless they are specially carried 
over by resolution, and it is rare (in the United Kingdom) for such 
resolutions to be passed. Between summons and prorogation 
Parliament is in session ; but actual sittings of each House are 
determined by that House. Once summoned by the Governor- 
General, it may adjourn at its pleasure and arrange the dates and 
times of its meetings as it wishes. 

The first Parliament was summoned by the Governor acting in 
his discretion, for there was no responsible Government in office 
until the first Parliament was constituted. In appointing Members 
to the House of Representatives and Senators to the Senate the 
Gk>vemor acted in his discretion, for it was specifically so provided 
in the Constitution of 1946; but now under section 4 of the Constitu- 
tion, as amended in 1947, the Governor-General will exercise all his 
fimctions in accordance with the constitutional conventions appli- 
cable to the exercise of a similar function in the United Kingdom 
by the King. This means that almost invariably he will accept the 
advice of the Prime Minister. Formerly it was the Cabinet that 
advised dissolution in the United Kingdom, but in 1918 a change 
occurred, and since then the Prime Minister alone has advised.^ 
The point is of some importance, for it sometimes happens that a 

* W. 1. Jennings. Cdbitutt OovtrmmfU, pp. 307-18, especially pp. 311-13. 
Farther evidence will be published in the second edition. 
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diBBolution is requited owing to the break-up of the Cabinef itself. 
Thus in 1945 the Conservative Ministers desired an election in 
July while the Labour Ministers wished to postpone it until the 
new registers came into operation in October. Mr Churchill, as 
Prime Minister, did not consult the Cabinet, but advised an elec- 
tion in July. 

It is quite plain that the Govemor-Greneral cannot dissolve 
Parliament without advice. In the United Kingdom it is legally 
impossible because certain legal formalities have to be observed. 
The King has to find some Ministers who will ‘advise’, which 
means that in order to secure a dissolution of Parliament against 
this advice he must dismiss his Ministers and obtain a new Prime 
Minister who will give the necessary advice. There are no such legal 
formalities in Ceylon, but there cannot be any doubt about the 
conventions in the United Kingdom,^ and these apply to Ceylon 
by law. The Governor- General cannot dissolve Parliament withoiit 
first finding a Prime Minister who will advise it. 

On the other hand, it seems clear that the King can refuse to 
accept the Prime Minister’s advice, and therefore that the Govern- 
or-General can do so.* The question does not often arise in practice, 
because if the Cabinet has a majority in the House of Commons (or 
the House of Representatives) it is in a strong position. If the King 
(or the Governor-General) does not accept the advice, the Cabinet 
can resign. If their majority holds, no alternative Government 
having a majority can be formed, and accordingly the new Govern- 
ment has to advise a dissolution in the hope of getting a majority. 
Thus, the King (or the Governor-General) has to accept the dis- 
solution. This may not happen quite so easily in Ceylon, for it is 
unlikely that party lines will be so strict as in the United Kingdom, 
and in all probability if the Governor-General refused it would be 
because he thought that an alternative Government could be 
formed. This was done in South Africa in 1939. General Hertzog 
as Prime Minister advised a dissolution. The Governor-General 
refused, whereupon the Prime Minister resigned and the Governor- 
General sent for General Smuts, who was able to form a Govern- 
ment which retained a majority in the House of Assembly. On the 
other hand, in Canada in 1926 Mr Mackenzie King as Prime 

* Ibid., pp. 308-11. * Ibid., pp. 313-18 
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Ministin advised a disaolution. The Governor-Geaeral refiieed and^ 
on the resignation of the Cabins, sent for Mr Meighen, the Leader 
of the Opposition. He was unable to secure a majority and advi^d 
a dissolution, which the Gk)vemor>General perforce granted. It is 
however of some importance in Canada which Government ‘goes 
to the country’. It may be so in Ceylon, for in the absence of rigid 
party lines the Prime Minister obtains some prestige merely 
through being Prime Minister. Also, it is commonly assumed — ^it 
is unnecessary to ascertain whether the assumption is true or false 
— ^that the supporters of a Minister are able to obtain ‘favours’ for 
their supporters. Accordingly, the supporters of a Government 
may obtain some votes because they are supporters of the Govern- 
ment. 

The basis of all these conventions is the rule that the King (and 
the Governor-General) must be impartial and above politics. He 
is a sort of umpire who has to see that the game is played not only 
according to the rules but in the correct spirit. He can do much by 
advice, for he can point out to one set of Ministers that if they 
stretch the rules to their own advantage they will create prece- 
dents for their opponents to follow. The tradition of ‘playing the 
game’ is firmly fixed in the United Kingdom, and the King has a 
prestige which no Governor-General can ever enjoy ; it is every- 
bodj^’s business to see that he does not get involved in politics. 
With a ‘European’ Governor-General and a Ceylonese Ministry it 
is unlikely that the same care will bo observed: nor, indeed, will 
the Governor-General have advice equivalent to that which the 
King receives from ‘Buckingham Palace’. Accordingly, it may 
be useful to mention certain imoblems which have arisen in the 
Dominions: 

1. In Tasmania in 1914 the Governor imposed on a new 
Ministry the condition that it should advise a dissolution. The 
new Ministry, having accepted office, refused so to advise. The 
Secretary of State informed the Governor that no such condition 
ought to be imposed.^ 

There cannot be any doubt that the Secretary of State was 
correct. The Ministry, not the Governor, is responsible for obtain- 
ing and retaining a parliamentary majority, and its advice must 
be governed by the political conditions prevailing. 

* See H. V. Evatt, The King and his Dominion Governors, pp.30-6. 
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2. In Aus^lia in 1909 the Governor-General refused a dis- 
solution of the House of Representatives because an alternative 
Government was possible owing to a coalition between two 
minority parties (a situation which might easily arise in Ceylon) 
and because the Parliament had only a year to run. There is in the 
documents an interesting list of circumstances in which, according 
to the Ministers, dissolution would probably be granted.^ 

3. The Governor-General of Canada in 1926 refused to ask the 
Secretary of State for the Dominions for his opinion,® It cannot 
be doubted that he was right so to refuse. The Governor-General 
for the purpose of this function is a constitutional monarch. He 
can take unofficial advice from whomsoever he pleases; but the 
Government of the United Kingdom ought not to interfere in 
what is essentially a Canadian problem. It may be noted, too, 
that the Secretary of State for the Dominions firmly refused to 
instruct the Governor of New South Wales, or even to give advice, 
in an almost contemporaneous dispute.® It is submitted that this 
must apply to Ceylon. The Governor-General has to follow the 
constitutional conventions of the United Kingdom, that is, he 
must decide the question on such advice as he can obtain locally. 
He ought not to cable London for it. 

4. In Victoria in 1872 the Prime Minister, mentioned four 
conditions in which a dissolution would be justifiable ( in the 
Commonwealth in 1909 the list was extended to seven*). The 
Governor refused a dissolution and also refused to admit that in 
any of the cases mentioned the Governor must allow a dissolu- 
tion without reference to the circumstances.® In other w'ords, 
it is impossible to lay down in advance the circumstances in 
which a dissolution will or will not be granted. There is nothing 
in more recent practice to justify a contrary rule. 

The position may be summarized by saying that in all normal 
circumstances the Governor-General must accept the advice of his 
Prime Minister, but that there may be cases where he might feel 
a dissolution to be unnecessary and to be almost, if not quite, an 
abuse of his legal power to dissolve. It would be impossible to in- 
dicate the cases in advance ; but they might occur, for instance, 

* Ibid., pp.50-4, eqiecially pp.62-3. * Ibid,, p. 59. 

* Ibid., pp. 121-36, especially pp. 122 and 128. * Ibid., pp. 52-3. 

' Ibid., p. 219. 

4 
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where a Prime Minister had lost the support of hhirdw^ colleagues 
and of his party, so that a perfectly satisfactory Government could 
be formed without him and without a dissolution; or it might 
occur where a Government, having failed to get a majority (or an 
effective majority) at one election proceeded almost immediately 
to advise a second dissolution. These must be taken as examples 
only, and even as examples they might not be applicable; for in* 
stance, two elections in rapid succession might be the only means 
of persuading the electorate to make up its mfnd which Govern- 
ment it wanted — as in the United Kingdom in 1923 and 1924. 
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LEGISLATIVE POWERS 

1. Powers 

Thb legislative powers of the Ceylon Parliament derive from 
two sources, the Ceylon (Constitution and Independence) Orders 
in Council, 1946 and 1947, and the Ceylon Independence Act, 1947. 
The basic power is contained in section 29(1) of the Ceylon (Con- 
stitution) Order in Council, 1946: ‘Parliament shall have power to 
make laws for the peace, order and good government of the Island.’ 

The phrase ‘peace, order and good government’ is not a descrip- 
tion of the purposes for which legislation may be enacted, nor is it 
necessary for a Court in relation to each Act of Parliament to 
decide whether it deals with ‘peace’, or ‘order’, or ‘good govern- 
ment’: the phrase is the lawyer’s way of stating absolute or com- 
plete power. Power to legislate for the peace, order or good govern- 
ment of a country is a power to legislate on any subject whatever; 
it is a power ‘as plenary and as ample as the Imperial Parliament 
in the plenitude of its power possessed or could bestow’.^ 

When the provision was enacted in the Constitution Order of 
1946, however, it had to be read subject to three classes of limita- 
tions. First, there were limitations in the Order itself, imported bj” 
the phrase ‘subject to the provisions of this Order’. There were 
and still are two such limitations in section 29. There was and still 
is a power in section 39 for the King on the advice of a Secretary 
of State to disallow certain narrowly defined classes of Acts of 
Parliament. These limitations remain and are discussed below. 

Secondly, there were limitations implied in the fact that the 
power was conferred by an Order in Council. Under section 30, the 
King in Council retained a power to legislate for the Island and 
there was nothing in section 29 to authorize the Ceylon Parlia- 
ment to repeal or amend such Orders in Council. On the contrary, 
the power in section 29(4) was specifically limited to Orders in 
Council in force in the Island on the date of the first meeting of 
^ Hodge v. The Queen, 9 App. Cas. 117. 
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the House of Bepreseutatives. Section 30 has however been re> 
yoked by section 4 of the Ceylon Independence Order in Council, 
1047, and section 20(4) has been so amended as to enable the 
Ceylon Parliament to revoke or amend any provision of any Order 
in Council. The revocation of section 30 abolishes the power of the 
King in Council, for it is a well known rule of law laid down by Lord 
Mansfield in the famous case of Campbell v. Hall ^ that when the 
King has granted a Constitution to a colony he cannot ‘derogate 
from his grant’ by enacting legislation, otherwise than through the 
colonial legislature, unless he has reserved such a power to himself 
by the instrument conferring the Constitution. For that reason 
every Order in Council extending to Ceylon and issued before the 
Independence Order did in fact reserve such a jiower. The power 
reserved in the Constitution Order has however disappeared with 
the revocation of section 30; the similar powers in the Amendment 
Orders have been revoked by the Schedule to the Independence 
Order; and the Independence Order itself retains no power. Thus 
the King can no longer legislate for Ceylon by Order in Council. 
What he can do by section 4(1) is to appoint a Governor-General, 
and by reason of the definition of ‘Governor-General’ in section 3 
he may also appoint an Officer administering the Government or 
a Deputy Governor-General. This may be done by Letters Patent 
and Commission, and these documents will continue to include a 
power of amendment. This is however an executive and not a 
legislative function, and in any case it is exercised on the advice 
of the Ceylon Government in accordance with section 4 of the 
Constitution. 

Thirdly, there were limitations implicit in the sovereignty of the 
Parliament of the United Kingdom. These have been dealt with 
by the Ceylon Independence Act, 1947, as follows : — 

1 . By the mere fact that the Dutch territories in Ceylon were 
ceded to His Majesty by the Treaty of Amiens, 1802, and the 
Kandyan Kingdom by the ICandyan Convention, 1815, the Island 
became subject to the legislative authority of the Parliament of 
the United Kingdom. It is now provided by section 1(1) of the 
Ceiylon Independence Act, 1947, that no Act of the Parliament 
of the United Kingdom passed on or after the appointed 

‘ (1774) Cowp. 204. 
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<iay shall extend, or be deemed to extend, to Ceylon a» 
part of, the law of Ceylon, unless it is expressly declared 
in that Act that Ceylon has requested, and consented to, the 
enactment thereof. This provision, which is to the same effect 
as section 4 of the Statute of Westminster, 1931, maintains the 
legislative authority of the Parliament of the United Kingdom 
because there may be matters, such as those relating to the descent 
of the Crown or British nationality, which the United Kingdom 
and the Dominions would prefer to have regulated by impeiiai 
legislation. In any event, oertain types of constitutional legislation 
for Canada. Australia and New Zealand required imperial legisla- 
tion, and accordingly a provision applying to all the Dominions 
had to make it possible for legislation to be enacted by the Parlia- 
ment of the United Kingdom. 

By reason of the provision next mentioned, the Ceylon Parlia- 
ment can repeal or amend this section, and in particular it can 
define which authority is to give the iiHjuest and consent of (V_\ Ion. 
The Statute of Westminster itself requires that the request and 
consent of Australia shall be given by the Parliament a-s well as the 
Government of the Commonwealth. In South Africa the Status of 
the Union Act, 1934, requires that any Act of the Parliament of the 
United Kingdom be extended to the Union by Act of the Parlia- 
ment of the Union. In Kite the power has bein abolished alto- 
gether; and in India and Pakistan section 6 of the Indian Indejie-n- 
dence A^jt, 1947. requires the <-on.sent of the resj)eetive legis- 
latures. In Ceylon as in Canada and New Zealand the qiic'-tion 
has been left open, 

2. Cejdon was a ‘colony’ within the meaning of the Interpreta- 
tion Act, 1889, and the Colonial Laws Validity Act, 1865, ajiplied 
to it. By .section 2 of that Act any Ceylon law which was repugnant 
to any Act of the Parliament of the United Kingdom extending 
to the Island, or any Order or Regulation made under authority 
of such Act, was void and inoperative. By section 4(2) of the 
Ceylon Independence Act, 1947, the word ‘colony’ does not include 
Ceylon in any Act of the Parliament of the United Kingdom 
passed after 4 February 1948. After that date, too, clause 1(1) of 
the First Schedule to the Act of 1947 provides that the Colonial 
Laws Validity Act, 1865, will not apply to any Jaw made after 
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4 Febfuary 1948 by the Parliament of Ceylon. It is specifically 
provided that no law and no provision of any law made after 
4 February 1948 by the Parliament of Ceylon ‘shall be void or 
inoperative on the ground that it is repugnant to the law of 
England, or to the provisions of any existing or future Act of 
Tarliament of the United Kingdom, or to any order, rule or 
regulation made under any such Act, and the powers of the Parlia- 
ment of Ceylon shall include the power to repeal or amend any 
such Act, order, rule or regulation in so far as the same is part of 
the law of Ceylon’. 

These provisions, which repeat section 2 of the Statute of West- 
minster, 1931, abolish the most serious limitations on the powers 
of the Ceylon Parliament as they stood at the end of 1947. There 
was and still is a considerable body of law, particularly in such 
fields as the title and powers of the King, British nationality, 
merchant shipping, prize courts, emergency powers, and so on, 
which applies to Ceylon by imperial legislation. Until 4 February 
1948 this could not be amended or repealed by the Ceylon 
Parliament. It can now be repealed or amended by ordinary 
legislation, though if it requires an amendment of the Constitution 
the provisions of the Constitution must be observed. 

The power conferred by clause 1 of the First Schedule to the 
Ceylon Independence Act, 1947, added to the power of constitu- 
tional amendment conferred by section 29(4) of the Ceylon 
(Constitution) Order in Council, 1946, gives the Ceylon Parliament 
power to enact the legal changes required for secession. Ceylon’s 
place ill the British Commonwealth depends in law upon 

(а) The King’s prerogative powers derived from tlie cession 
in 1802 and 1815; 

(б) the legislation of the Parliament of the United Kingdom 
extended as a result of the cession or applied since the cession, 
including the Ceylon Independence Act, 1947; and 

(c) the Ceylon (Constitution and Independence) Orders in 
Council, 1946 and 1947, which derive from the King’s prerogative 
powers. 

It is clear that (a) and (b) can be changed by legislation under the 
First Schedule to the Ceylon Independence Act, 1947. It is equally 
clear that (c) can be changed under section 29(4) of the Ceylon 
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(CSoilstitutton) Order in Ciounoii, 1946, in the manner provided by 
that subsection. It follows that a lawful secession can be effected 
by an Act of the Ceylon Parliament assented to by two-thirds of 
all the Members of the House of Representatives. 

3. The power of the Ceylon Parliament to legislate extra-terri- 
torially was a matter of some doubt in view of fairly recent 
decisions of the Judicial Committee of the Privy Council.^ The 
power is now conferred expressly by paragraph 2 of the First 
Schedule to the Ceylon Independence Act, 1947. 

Thus the only limitations on the legislative powers' of the Ceylon 
Parliament are those in the Constitution itself. Of these there are 
three : — 

(i) Section 29(2) of the Constitution was taken from the Minis- 
ters’ draft and was designed to meet the fears of some of the 
jK>litical leaders that there would be discrimination according to 
religion or race. It provides that no law enacted by the Ceylon 
Parliament shall 

‘ (o) prohibit or restrict the free exercise of any religion; or 

(b) make persons of any community or religion liable to dis- 
abilities or restrictions to which persons of other communities or 
religions are not made liable; or 

(c) confer on persons of any community or religion any privilege 
or advantage which is not conferred on persons of other communi- 
ties or religions; or 

(d) alter the constitution of any religious body except with 
the consent of the governing authority of that body; 

Provided that, in any case where a religious body is incorporated 
by law, no such alteration shall be made except at the request -of 
the governing authority of that body.’ 

The insertion of ‘fundamental rights’ into a Constitution has 
been a common practice since the Bill of Rights was inserted into 
the Constitution of the United States of America. The precedent 
for this particular provision was found in the Government of 
Ireland Act, 1920, which continues to apply to Northern Ireland 
and which sought to protect the Protestants from discriminatory 
legislation in Southern Ireland and the Roman Catholics from 
discriminatory legislation in Northern Ireland. Laws which 
infringe section 29(2) of the Constitution are declared by section 

^ McLeod V. Attorney -General for New SotUh Wales [1891] A. C. 465 ; 
Attorney-General for Canada v. Cain [1906] A. C. 542 ; Croft and Dumphy, 
[1933] A. C. 156; Jennings and Young, Constitutional Laws af the British 
Empire, pp. 80-90. 
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29(3) to be void and may therefore be declared to be void by any 
Ck>urt in the Island. 

(ii) Section 29(4) of the Constitution, as now einacted in section 3 
of the Ceylon Independence Order in Council, 1947, is not strictly 
a limitation on legislative power, for it deals with the exercise of 
the power rather than with the power itself. Once a Bill receives 
the royal assent and thus becomes an Act of Parliament it cannot 
be challenged unless it is alleged to come within section 29(2) or is 
disallowed under section 39. What section 29(4) provides is that a 
Bill amending the Constitution shall not be presented for the royal 
assent unless the Speaker certifies that two-thirds of the whole 
number of Members voted for it in the House of Representatives. 
Assuming that there are no vacancies among the Members, it must 
therefore be supported by 68 Members. In substance, though, 
it is a limitation on legislative power, of a kind not uncommon in 
democratic Constitutions, designed to protect substantial minori- 
ties. In the first Parliament, for instance, it would be impossible 
for the Government to secure an amendment of the Constitution 
without having the support of a substantial section of the Op- 
position. 

(iii) Section 39 of the Constitution, again, is strictly not a 
limitation on legislative powers because an Act which comes with- 
in its terms will be valid when enacted, though it may become 
invalid through subsequent disallowance. The section is designed 
to avoid the risk of any fall in the Island’s credit due to the con- 
stitutional changes and in particular to the removal of the control 
possessed by the Government of the United Kingdom. It applies 
only to laws affecting the stoclra specified in the Second Schedule, 
though it may be extended to other stocks if the Ceylon Govern- 
ment so request under section 39(2). Though the King may be 
advised through a Secretary of State to disallow legislation, it is 
clear from section 4 that the advice must originate with the 
Ceylon Government. 

These limitations on the power of the Ceylon Parliament show 
that it is not a sovereign legislature in the sense in which the term 
is commonly used: that is, it has not complete and unlimited 
legislative power. This does not imply any limitation on the 
sovereignty of Ceylon, for it is customary, in democratic Constitu- 
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tions, to impose limitations on legislative power. That power is iu 
fact, though not in theory, vested in the majorities in the legisla- 
ture for the time being, and it is considered dangerous not to limit 
it. The actual distribution can in any event be altered by consti- 
tutional amendment under section 29(4) of the Constitution, 

2. DMrilHition of legislative power 

The Parliament of Ceylon consists of three parts, the King, 
the Senate and the House of Representatives. The form is slightly 
different from that adopted in the United Kingdom but is the same 
as that adopted in the older Dominions. In the United Kingdom 
the legislative power is vested in the King in Parliament; that 
is, the Act is done in Parliament by the King, or by Lords Com- 
missioners authorized by him, sitting with the Lords and Com- 
mons. In practice, though, the jjower is exercised by the Ix>rd8 and 
Commons sitting separately, who approve the Bill which is to be 
enacted by tlie King in Parliament. In Ceylon as in the older 
Dominions this practice is made the law. The Bill is approved by 
the House of Representatives and the Senate sitting separately 
and becomes an Act through the assent of the King given by the 
Governor- General. This does not prevent the King or the Governor- 
General or some Commissioner on the King’s behalf (e.g. the Duke 
of Gloucester at the opening of Parliament on 10 February 1 948) 
sitting in Parliament, and indeed Ceylon has adopted the British 
practice of having a King’s Speech delivered in Parliament at the 
opening of a .session, though it has not followed the British practice 
of having a King’s Speech at a prorogation. Nor would it be 
impossible to have the royal assent signified in Parliament; but 
it is not legally necessary to do so and in fact it is not done. There 
is no particular virtue in this British tradition and accordingly 
it has not been followed. 

The royal assent is for all practical purposes a formality. It is 
never refused in the United Kingdom and it is commonly assumed 
that by convention it cannot be refused, except perhaps if the 
King is so advised by his Ministers. It is possible to imagine a case 
in which the Ministere would so advise. For instance, if a Bill after 
much debate was ready for assent when the Government resigned, 
it is possible that the new Government would advise the refusal ot 
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assent pending reconsideration in the House of Representatives. 
In any event, the United Kingdom convention in this matter is 
the liw in Ceylon by reason of section 4 of the Constitution. For 
all practical purposes the royal assent is a formality indicating 
the association of Ceylon with the British Commonwealth of 
Nations. 

In all normal cases a Bill cannot be presented for the royal 
assent unless it has been passed, both by the House of Representa- 
tives and by the Senate. By section 31(1) a Money Bill must be in- 
troduced into the House of Representatives, but any other Bill 
may be introduced into either Chamber. It is ‘read’ three times in 
the one Chamber and is then passed to the other, where it may be 
approved, rejected or approved with amendments. If it is ap- 
proved, it goes to the Governor-General for the royal assent. If it 
is rejected nothing further happens unless the question is taken 
up again in the other Chamber. If it is approved with amendments 
it goes back to the Chamber from which it originated, and is 
passed to and fro until the text of the Bill is approved or one 
Chamber rejects it. A Bill from the Senate always requires the 
concurrence of the House of Representatives, but there are cases 
in which a Bill from the House of Representatives can receive the 
royal assent without the consent of the Senate. 

It should be said, first, that under section 32(2) a Bill which has 
been passed by the Senate with an amendment which is subse- 
quently rejected b 5 '- the House of Representatives is deemed not to 
have passed the Senate. This is for convenience of drafting only, 
A confiict between the two Chambers may arise because 

(i) having been passed by the House of Representatives a Bill 
is rejected by the Senate; i.e. the motion that the Bill be read a 
first, second or third time is rejected by a majority; 

(ii) having been passed by the House of Representatives it is 
not passed by the Senate: e.g. no motion for the first, second or 
third reading is put down; or the motion is amended to read (for 
instance) that the Bill be read a second time in six months; 

(iii) having been passed by the House of Representatives it is 
passed with amendments by the Senate, but the House of Repre- 
sentatives refuses to assent to one or more of these amendments, 
and the Senate refuses to give way. 
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Tbe normal process in all these cases is to find a compromise. 
The House of Commons has had power to override the House of 
Lords since 1911, but only twice (both in 1914) has the power 
been exercised. It is the function of the Government to see that the 
legislative machine works smoothly and the function of each 
Chamber to work with and not against the other. Nevertheless, 
jirovisions to regulate a ‘conflict’ had to be made, and those 
chosen by the Soulbury Commission have been inserted in sec- 
tions 33 and 34. 

Section 33 applies to Money Bills. If a Money Bill (which must 
be introduced into the House of Representatives and not the 
Senate) is 

(i) passed by the House of Representatives; 

(ii) sent to the Senate at least one month before the end of the 
.sessio n; 

(iii) not passed by the Senate (as explained above) within one 
month after it is so sent; it may be presented for the royal assent 
and, when assented to by the Governor-General, become an Act of 
Parliament, without the consent of the Senate. 

Section 34 applies to a Bill which is not a Money Bill. If such & 
Bill is 

(i) pas.sed by the Hou.se of Repre-sentatives; 

(ii) sent to the Senate at least one month before the end of the 
session; 

(iii) not passed by the Senate (as explained above) in that 
session; 

(iv) pas.sod by the House of Representatives in tht' next session; 

(v) sent to the Senate at least one month before the end of 
that session; 

(vi) not passed by the Senate within one month after it ha.s 
been so sent, or within six months after the commencement of 
that session, whichever is the later; it may be presented for the 
royal a.ssent and, when assented to by the Governor-General 
(or the King if it comes within section 37(1) ), become an Act of 
Parliament without the consent of the Senate. 

‘Money Bill’ is defined by section 31(2) as: 

‘A Public Bill which contains only provisions dealing with all 
or any of the following subjects, that is to say, the imposition, 
repeal, remission, alteration or regulation of taxation; the imposi> 
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tion for the payment of debt, expenses of administration or other 
fmanoial purposes, of charges on the Consolidated Fund or on any 
other public funds or on moneys provided by Parliament, or the 
variation or repeal of any such charges; the grant of money to 
the Crown or to any authority or person, or the variation or revoca- 
tion of any such grant; the appropriation, receipt, custody, 
investment, issue or addit of accounts of public money; the 
raising or guarantee of any loan or the repayment thereof, or the 
establishment, alteration, administration or abolition of any 
sinking fund provided in connexion with anj’’ such loan; or any 
subordinate matter incidental to any of the aforesaid subjects.’ 

It is added that ‘public funds’, ‘public money’ and ‘loans’ 
‘do not include any taxation imposed, debt incurred, fund or 
money provided or loan raised, by local authority’. The task 
of deciding whether a Bill is a Money Bill is left by section 33(2) 
to Mr Speaker, who must however consult the Attorney-General 
or the Solicitor-General. Mr Speaker will consider each Bill when 
it has passed its third reading in the House of Representatives. 
He will consult the Attorney-General and if after such consulta- 
tion he considers that it is a Money Bill, he will endorse on it a 
oertihcate to that effect. By section 35 this certificate is conclusive 
for all purposes and must not be questioned in any court of law. 
He must again certify when the Bill comes back from the Senate. 
There is nothing in the Constitution to prevent the Senate |rom 
amending a Money Bill. In the United Kingdom it would be a 
breach of privilege for the House of Lords to do so, and this 
privilege can be acquired by the House of Representatives by 
legislation under section 27: but unless and until such legislation 
is passed there is nothing to prevent amendments being made in 
the Senate. Accordingly, a Bill which is a Monej’^ Bill when it 
goes to the Senate is not necessarily a Money Bill when it has 
been amended by the Senate and, if any amendments have been 
accepted by the House of Rejnesentatives the Bill must again 
be examined to see if it can be certified. This certificate, too, 
is conclusive. 

The definition of Money Bill has been adapted from the Parlia- 
ment Act, 1911. It is, however, considerably wider, and the 
precedents of the Speakers of the House of Commons are not 
necessarily applicable. First, emphasis must be placed on the word 
only. It is impossible to ‘tack’ general legislation to a Money 
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Bill. Such a Bill must deal with one or more of the matters set 
out in the definition, and must deal with those matters (mly. 
Secondly, it is doubtful whether the administrative machinery 
required for one of the matters dealt with is within the definition. 
For instance, if a Bill authorized the levy of a ‘social security 
contribution’ on certain types of income it would be within tlie 
definition because it would deal only with the imposition of taxa- 
tion; if it provided for the payment of that contribution to a 
Social Security Fund it would still be a Money Bill because 
it would deal with the appropriation of public money; but if the 
Bill further established a Social Security Commission to manage 
the Fund, consisting of iieraons having certain qualifications and 
acting according to specified rules, it is arguable that it would 
go outside the definition; and it is quite certain that if it dealt 
with the manner in which the Social Services Commission was to 
administer the Fund in the interest of the citizens it would 
not bo a Money Bill. In all probability a distinction must be 
drawn according to purpose. If the real purpose of the Bill is to 
impose taxation, the provisions for raising it, including all the 
administrative provisions, deal with ‘subordinate matter inci- 
dental’ to the levjdng of taxation. If the purpose is to create a 
new social service, the levying of taxation is still within the 
definition, but the machinery for administering the fund so collect- 
ed is not. Similarly with ‘appropriation’. A mere Appropriation 
Act is clearly within the definition; but a Bill which appropriated 
money to a particular purpose and proceeded to indicate the 
manner in which that purpose was to be fulfilled would not be a 
Money Bill. 

It will be seen that the House of Representatives can secure 
enactment of a Money Bill within one mouth after the date of 
its introduction into the Senate. In the case of a Bill other than a 
Money Bill, a delay of one session is required. Indeed, it may be 
rather more. No further proceedings can be taken in the first 
session, except of course to attempt to find a compromise accept- 
able to both Chambers. If in the second .session it is rejected 
by the Senate, it may at once be presented for the royal assent. 
If it is amended by the Senate the proceedings must continue 
until it is certain that the Senate insists on its amendment and 
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the House of BepresentatiTea disagrees. Th^t is, when the Bill is 
amended by the Senate it must be returned to the House of 
Bepresentatires. If the House disagrees, the .Bill must be sent 
again to the Senate. The Senate may modify its amendment and 
send the Bill back to the House: and so on until there is flat 
disagreement. Further, the auction of the Senate may be to take 
no action: the Bill may lie on the table for one month or until 
the session has lasted six months, whichever is the later. It may 
be noted, however, that the length of a session is determined 
by the Governor-General on ministerial advice. Though the 
usual practice is to have one session in a year, there is 
nothing in the Constitution to prevent a second session. The 
Governor-General ' can issue a Proclamation proroguing Parlia- 
ment and summoning a second session. This is one of the functions 
exercised on the advice of Ministers according to the constitutional 
conventions of the United Kingdom. So far as is known, a pro- 
rogation is never refused in the United Kingdom, the management 
of Parliament being so essentially the function of Ministers that 
the King would refuse only in a very extreme case where he 
thought, for instance, that the power was being abused for mere 
sectional ends. 



Chaptbe VII 


THE HOUSE OF REPRESENTATIVES 

The provisions governing conflicts between the two Chambers 
sliow that the House of Representatives is to be the predominant 
partner. The Senate is a partner, for it is to take part in the legisla- 
tive process, but in the event of disagreement it will have to give 
way. Other features of the Constitution show its subordinate 
position. The House of Representatives derives its effective 
authority from election by the people. With the State Council 
there was a tendency to exaggerate this authority because in the 
absence of a strong public opinion which could bring pressure to 
bear on members and to remind them that, after all, they were 
only ordinary men whose job it was to represent the views of 
ordinary men, there arose a belief that the voice of the State 
Council was, if not vox Dei, at least vox populi. The Donoughmore 
Constitution helped to propagate the strange theory that politi- 
cians are always right because it vested administrative as well as 
legislative power in them. Under the new Constitution the Cabinet 
controls administration — or, rather, controls the general policy of 
the administration — and gives a lead to the House of Representa- 
tives. However, the question under discussion is the relation 
between the House of Representatives and the Senate, The former 
is a representative body having some claim to express the mind 
of the nation. The Senate has no such claim. It is a checking author- 
ity, a body whose function it will be to enable the House of 
Representatives to think again and, perhaps, to think better. 
Further, though section 46 provides that the Cabinet shall be 
^collectively responsible to Parliament’, it is clear that ‘Parliament’ 
means the House of Representatives. The Ministers’ draft speci- 
fically provided that the Cabinet should be responsible to the 
Council of State. The Soulbury Commission (paragraph 323(iii)) 
assumed that the Prime Minister would command the largest 
following in the House of Representatives. Nor is it possible to 
have a responsibility towards a body which contains three diverse 
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elements. The word ‘Parliament’ was put in, ho doubt, beeause 
the Soulbury Commission, in its summary of recommendations 
(paragraph 330(ii)) used the loose word ‘legislature’. 

The manner in which the House of Representatives is to func- 
tion is not specifically provided in the Constitution. It elects a 
Speaker, a Deputy Speaker and Chairman of Committees, and a 
Deputy Chairman of Committees (section 17). It decides all ques- 
tions by a majority of the Members present and voting, except in 
- case of a constitutional amendment (section 18). Its quorum is 
fixed at the low figure of 20, which is only one-fifth of the House, 
and the mere absence of a quorum will not prevent the transaction 
of business. There must be a ‘challenge to the quorum’ by a 
Member. For formal items of business, such as private Bills, to 
which there is no opposition, a quorum is quite unnecessary. It is 
unjust to Members that even 20 of them should be compelled 
to listen to every speech that may be delivered. Standing Orders 
provide, as in the House of Commons, that if there is a challenge 
to the quorum the division bells will be rung, and the House again 
counted after two minutes. Members are thus brought in from the 
lobbies, the lounge and the library. Accordingly, it is not generally 
good tactics to challenge the quorum, and the process of chasing 
round the lobbies to collect a quorum has ceased to be a feature 
of parliamentary life. Subject to these rules, and to the rule 
mentioned in the ne.xt paragraph, the procedure of the House 
is regulated entirely by Standing Orders. 

It follows from the principles of responsible government, how- 
ever, that the general procedure of the House differs in many 
respects from that of the State Cbuncil. The Council was, at least 
in some measure, ‘the Government’. Though it did not exercise 
its executive powers as the Donoughmore Commission intended, 
and in fact behaved much 'more like a legislature than a 
county council, its supreme authority in both realms and the 
absence of a Cabinet resulted in a difference of emphasis. Even 
when a report from an Executive Committee was discussed on a 
motion in legislative session and not brought up in executive 
session, it was treated as a formal decision binding on the execu- 
tive authorities. Under the new Constitution this cannot be so, 
for a responsible Government must accept the burden of its 
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responsibiKty. The House is able to control the Government up to 
the point where that Government decides to resign or, in the alter- 
native, to dissolve Parliament: but the House must continually 
face the possibility that the Government will resign or advise a 
dissolution. In other words, though the House controls the Govern- 
ment, the Government also controls the House. 

The fundamental fact of the new procedure is that there is for 
the first time a ‘Government’ sitting in the House. The Prime 
Minister will almost certainly be there; for, though the Con.stitu- 
tion does not prevent him from being a Senator, his essential 
task is the management of a majority in the House of Represendi- 
tives. He will find it difficult to undertake this task by deputy, 
especially in a legislature where, for some time at least, parties 
will be so fluid. With him there is a group of Ministers and Parlia- 
mentary Secretarie.s forming the official bloc. In the House of 
Commons it is the practice of Ministers to appoint ‘Parliamentary 
Private Secretaries’ from among the Members. These appoint- 
nitents are unofficial and unpaid: but it is useful for a busy Minister 
to have somebody to represent him in the House when he is not 
tliere, to take a note of a discussion, to discuss matters with 
other private Members, and so on. They are not necessary in the 
House of Representatives, because Ministers are not so bu.sy, 
the House does not sit for lengthy periods (the House of Commons 
sits continuously from 2-30 p.m. to 11-30 p.m.), and messengers 
are allowed on the floor. In any event, the Cabinet has its .suppor- 
ters and its opponents and, though the House may not always 
divide clearly into ‘Government’ and ‘Opposition’, there will be a 
tendency in that direction. 

The result will be, it is hoped, the disappearance of the casual 
and dangerous ways of the State Council. Most propositions come 
to the House from the Government. They have been worked out 
by the relevant Minister in full consultation with the officials of 
his Ministry, and it is the special task of the Permanent Secre- 
tary to see that all relevant sections of the Ministry have been 
consulted, if necessary through a Departmental Committee. The 
Ministry consults other Ministries where they are concerned, and 
the proposal passes to the Cabinet only when it has been fully 
prepared. There it is related to the general policy of the Govern- 
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ment and finally laid before the House of Representatives as a 
Government measure on which the Minister is adequately briefed 
The House of Commons insists that in e>ll but very eEceptional 
cases amendments shall be put down and circulated. Such amend* 
ments should then be considered by the Minister in consultation 
with his officials and, if they are important, the Cabinet consulted 
{in case of doubt the Prime Minister would be consulted). When 
the amendments were moved, therefore, the Minister would be 
able to state whether the Government accepted them or not, 
and why it was prepared to accept them or insisted on their 
r«iection. The casual procedure followed in the State Council 
was highly dangerous, for Members did not and could not know 
the implications of their own proposals until they had been fully 
studied in the Departments. On Government business, at least, 
the House must accept leadership. If it refuses to do so there are 
two alternatives. One is for the Government to resign and let the 
Governor-General find a Ministry whose leadership the House will 
accept. The other is to dissolve Parliament and try to get a more 
responsible House. Nor should there be any hesitation in using 
the powers of dissolution. The House must accept the consequences 
of its voting. If it wi]! not support the Government there must be 
either a new Government or a new House. The House itself 
cannot govern the Island, and the notion that Members can, as a 
result of intuition or casual conversation with constituents, 
decide what is best for the country, is not and never has been one 
of the assumptions of the democratic system. 

On the other hand, it is not the business of the Government to 
ride roughshod over Members by threats of dissolution. The Hoiise 
must accept leadership, not be compelled to it: and this means 
that serious attention should be paid to the views of private 
Members, The Government is not always right and Members 
always wrong: on the contrary, if the Government is right Members 
can usually be persuaded of it. One of the functions of the Govern- 
ment, therefore, is the ‘management’ of the House. *A proposal 
should not be rejected unless it is clearly inconsistent with the 
Government’s scheme or has been fully examined and found to be 
impracticable or undesirable. A casual proposal which sounds 
unobjectionable, or which might possibly be acceptable, should 



THE HOUSE OP BEPKESEITT ATIVES 67 

not be accepted out of hand and left to be made more or less sen- 
sible by the officials concerned; nor should it be rejected out of hand. 
The procedure is for the Minister to agree to ‘consider’ the matter; 
and this means that it is fully examined in the Ministry and, if 
necessary, a Cabinet decision taken, before the Minister announces 
the decision in the House. There are of course some Members 
whose task is not to improve Government measures but to mutilate 
them, because those Members are not merely against the measures 
but against the Ministers also. In such a case there is onlj’^ one 
solution, for the Government to use its majority. But even Opposi- 
tion Members sometimes make sensible proposals; and it should be 
recognized that opposition does not mean opposition to every- 
thing proposed by the Government. It means that, in the opinion 
of the Opposition, a better Government could be formed. 

The ‘management’ of the House is not therefore solely a question 
of keeping a majority. So far as possible the Government should 
meet criticism from whatever section of the House it comes. If, 
however, the House divides into Government and Opposition 
the main task of ‘management’ is the management of the Govern- 
ment’s majority. This is partly, and perhaps in Ceylon mainly, 
a question of maintaining close contact between Ministers and 
Members. This is the primary function of the ‘ whips’ in the House 
of Commons. These whips are under the control of the Prime 
Minister or Leader of the House. He discusses with them the 
arrangement of Government business, and for this purpose, 
clearly, they must know what points the Members wish to put, 
how long they are likely to take, when it would be convenient to 
move the closure, whether they would object strongly to giving 
up private Members’ time,andsoon. They also arrange for speak- 
ers so that the Government’s case may be properly supported. 
One should not normally allow the Opposition to make all the 
speeches and then vote them down, for the general public will 
wonder why the House voted one way while all the arguments 
were the other way. It may also be desirable on occasions to induce 
a Member not to speak because his support or the arguments which 
he uses may be a liability and not an asset. It is also the duty 
of the whips to see that the Government always has a majority, 
and this becomes particularly important with a low quorum. In 
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fact, the main function of a whip has been described as ‘to make 
a House, to keep a House, and to cheer the Minister’. If Qovem- 
ment business is to go through, there must be a majority present 
at the commencement of business and, whatever changes 
there may be in its actual composition, that majority must 
remain so long as the House is sitting. There are, of course, ways 
of ‘keeping the debate going’ if at any time it is found that there 
is no majority present. Every majority has its long-winded 
speakers who are a nuisance when speedy action is required but 
valuable when dilatory tactics are employed. The suggestion 
that the Prime Minister would be very glad to hear his views on 
this important topic will usually induce such a Member to hold 
the floor while the whips collect their majority once more. 

There is, too, a special problem of ‘management’ in the House 
of Representatives due to the existence of so many independent 
Members. Great Britain tends to dislike independent Members 
because (in the famous phrase) they ‘cannot be depended upon’: 
but all the Members of the State Council were independent in the 
sense that they were elected not on any party ticket but mainly 
on their local ‘influence’ (to use the euphemism current in Great 
Britain a century ago). In the early stages, at least, there will 
be many of these Members in the House of Representatives; and 
even if some of them accept the party ticket they will still be 
independent in the sense that they can secure re-election without 
it. Probably, therefore, no Government in Ceylon will possess 
for some years the stable, disciplined majority which makes the 
British system work so well. If this is so, much of the time of 
Ministers will be spent in the process which is described bluntly 
as ‘canvassing’. It is no doubt a waste of time for a Minister to sit 
in a comer trying to persuade the Member for Bandycotta to vote 
for the Government, while the problems of government are piling 
themselves on his desk and officials arc waiting for decisions; but 
it is an essential function in whose fulfilment the whips are able 
to help. 

Allowing for all these variations, it is still necessary, if the Cabin- 
et system is to oj)erate successfully, to have a Government and 
an Opposition. The Government is created by the Constitution, for 
it consists of those Members of the Ministry who are in the House 
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of Repw^entativea and those Members of Parliament who are 
prepared to vote for them on a vote of confidence. The Opposition 
will almost certainly be amorphous for some time, for it consists 
merely of those Members who, for diverse and often contradictory 
reasons, have no confidence in the Government. Accordingly, 
it is not yet true that the Opposition is ‘His Majesty’s Alternative 
Government’, and the tradition of the House of Commons, which 
assumes that one Government is ‘in’ and the other ‘out’, is not 
capable of application. It is nevertheless necessary for somebody 
to take the lead against the Government, thougiL instead of a for- 
mal Loader of the Opposition he may be one Member on one issue 
and another on a separate issue. The arrangement of business 
by agreement, which is the practice of the House of Commons, 
is thus difficult. It is all the more necessary that the Government 
should realize that they have to provide means for the Opposition 
to criticize, and for the Opposition to realize that they must allow 
the Government to govern. The great Duke of Wellington once 
laid down a doctrine of far wider extent than he realized: the 
King’s Government must be carried on. So, too, the government 
of the Island must be carried on. Opposition for the sake of opposi- 
tion, obstruction, dilatory tactics, ‘walk-outs’, frequent votes of 
censure, and the rest, are justified only where the Member wishes 
to upset the whole system of Government: and, unless something 
equally good can take its place automatically, this is fundamental- 
ly unpatriotic. All will agree that there are hosts of lu’oblems 
requiring solution, and any reasonable solution is better than no 
solution at all. The function of an Opposition is not to oppose — 
in spite of Sir William Harcourt’s dictum to the contrary — but to 
criticize. Such criticism may be directed towards improvement 
of the Government’s measures; more often, however, its purpose is 
to persuade the electors that next time they ought to choose a 
different Government. Until the next election the Government 
of the Island must be carried on, and a Member abuses his position 
if he obstructs it for longer time than is necessary for him to make 
his criticisms effectively. The Cabinet system, in fact, assumes 
reasonableness and moderation on both sides. The Government 
governs and the Opposition opposes: but both sides have to 
realize that they have to help in the carrying on of both functions. 



Chapter VIII 


THE SENATE 

The membership of the Senate is based on that provided for 
Burma by the Government of Burma Act, 1935;^ that is, half 
is nominated by the Governor-General and half elected by the 
House of Representatives in accordance with the system of pro- 
portional representation by means of the single transferable vote. 
In Burma, however, there was a high property or income qualifica- 
tion, subject to certain exceptions, while there is none in Ceylon: 
also, the Burma Senate was to last for seven years while that of 
Ceylon is to last six years, one-third of the members retiring every 
two years. When the Ceylon Senate was first constituted it was 
necessary for the House of Representatives to elect 15 Senators; 
the Governor then nominated 16 Senators. At the first meeting of 
the Senate so composed lots were drawn under section 73 in such a 
way that 5 elected Senators and 5 nominated Senators will retire 
after two years (1949); 5 elected Senators and 5 nominated Sena- 
tors will retire after four years (1951); and the remaining 5 elected 
Senators and 6 nominated Senators will retire after six years ( 1 953). 
In accordance with section 8(4), a person elected or appointed 
to fill a casual vacancy will hold his seat for the remainder of 
his predecessor’s term of office; also, a separate election will 
be held for a casual vacancy of any elected Senator even 
if there are other vacancies. The reason is that Senators filling 
casual vacancies and Senators filling ordinary vacancies will 
be elected for different periods. The latter will sit for six years; 
the former will sit for the remainder of the period, what- 
ever it may be. Accordingly the House of Representatives 
must know for what period the seat is to be held before 
votes are cast. If casual vacancies are to be filled at the same time 
as ordinary vacancies, it will be convenient to fill the vacancies 
in reverse order of their duration: that is, ordinary vacancies 
first; then the longest casual vacancy, and so on; This is because 
I See section 17 and the Third Schedule of that Act. 
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the candidates and their supporters would obviously desire that a 
candidate be elected for a shorter period only if he is not elected 
for a longer period. 

The power of appointment is in section 10. 'At the first 
appointment the Governor did not indicate the term of office, 
because that was determined by lot under section 73. When filling 
casual vacancies, however, the Govemor-Gteneral must indicate 
for what vacancy the candidate is appointed, for this will 
determine his term of office. The Governor’s power was entirely 
discretionary, but he had to attempt to Sbcure a representation 
of professional interests under section 10(3), and for this purpose 
he could consult the professional body concerned. Since 4 
February 1948, however, this power of the Governor-General, 
like all his powers, is exercised on advice and the wording of the 
.section has been altered so as in effect to impose on the Prime 
Minister the duty of securing representation for professional 
interests. 

The election of elected Senators is to bo according to the system 
of proportional representation by means of the single transferable 
vote. The system is one in which each elector has one vote and one 
vote only, which is transferable in the order of his preferences. 
That is, if there are three candidates for one vacancy, Jones, 
Brown and Robinson, the elector does not vote merely for Jones 
or Brown or Robin.SQn. He puts them in the order of his preference 
thus: ’ 

Brown 2 

Jones 1 

Robinson 3 

Jones in his ‘first preference’. Brown his ‘second preference’ and 

Robinson his ‘third preference’. If Jones is so un^mpular that he 
drops out of the running, the vote is transferred to Brown. The 
importance of this method may be seen if we assume finst prefer- 
ences cast as under: 


Brown 

40 

Jones 

ir> 

Robinson 

45 


Now, if these first preferences were votes, Robinson would be 
elected with a ‘plurality’ of five votes: but since they are first 
preferences and not votes, we must now examine the second pre- 
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lorences of those whose first preferences were for Jones and dis* 
tribute the ballot papers accordingly. We may then find the 
preferences distributed as under 

Brown 51 

Robinson 49 

Brown is thus elected because most of those who preferred Jones 
while he was a candidate preferred Brown to Robinson. 

The above is a very simple example of the working of the single 
transferable vote to fill a casual vacancy where there is only one 
such vacancy. Of course^ if Robinson had an absolute majority at 
the first count (i.e. the count of first preferences) there would bo 
no need to have a second count because, even if all the preferences 
cast for Jones were transferred to Brown, Robinson would still 
have a majority. Accordingly, Robinson would be declared elected 
on the first count. It should be noted, too, that Jones’s ballot 
papers are exa m ined because he has the lowest number of first 
preferences. The second preferences on the papers assigned to 
Brown and Robinson are not examined. 

The system is more complicated where more than one vacancy 
has to be filled at the same time. If for instance there are four 
candidsites. Jack, John, James and Joseph, and two vacancies have 
to be filled, it is not enough to eliminate those with the fewest pre- 
ferences because one of the candidates may have a surplus of first 
preferences. For instance, if Jack and John are Government 
candidates and James and Joseph are Opposition candidates, 
most of the Government first preferences may go to Jack, while 
most of the second preferences would go to John. The first 


preferences might thus be : 


Jack 

55 

John 

5 

James 

30 

Joseph 

10 


It would be unfair to eliminate John, because Jack has far too 
many first preferences and if the surplus were given to John it 
would be found that John would get more than Joseph. The solu- 
tion to this problem is to find out how many preferences Jack 
actually requires. The answer is 34, because if two candidates have 
34 each, the balance is 32, whereas if two candidates have 33 
each the balance is 34 and a third candidate will be elected. 
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We have thus to distribute 21 ballot papers from Jack according 
to the second preferences. The problem is to select 21 papers from 
55. When there is a large number of voters, it is reasonable to take 
the top 21 papers; but where, as in the House of Representatives, 
there are only a few the result would be purely a matter of chance. 
The solution is, therefore, to distribute all the papers but to make 
each worth 21/55 preferences each. When there are more than two 
vacancies, it may be necessary to do this sort of thing two or 
three times, so that eventually one may get large vulgar fractions 
Uke 17/3645. 

To meet this problem the Ceylon Regulations give each paper 
the value of 100 points and ignore fractions. Thus each of Jack’s 
papers, on distribution, is worth not 21/55 but 38 points. In other 
words what really happens is that the fraction is turned into deci- 
mals, of which the first two places are taken, for 21/55=0.381818, 
etc. 

The rule is, then, to give each ballot paper one hundred points 
and to distribute any surpluses. When all the surpluses are 
distributed the candidate with least points is eliminated by trans- 
ferring all his points according to the next preferences. 

On this basis we may now work out a hypothetical example with 
eight candidates, Alpha, Beta, Gamma, Delta, Epsilon, Zeta, 
Eta, and Theta, and five seats in the Senate to be filled. If there 
are 100 Members of Parliament tlie minimum number of points 
required for election is 1 ,607, because if each of five candidates gets 
1,667 the total is 8,335 and the remainder from 10,000 (100 X 100) 
is 1,665, so that a sixth person cannot be elected. 

Counting the first preferences only, we got the following resiilt; 
First count 


Alpha 

10x100=1,000 

Beta 

15x100=1. .">00 

Gamma 

24 X 100 =2,400 elected 

Delta 

2x100= 200 

Epsilon 

6x100= 600 

Zeta 

18x100=1.800 elected 

Eta 

13x100=1,300 

Theta 

12x100 = 1,200 

10,000 


Gamma and Zeta were elected because they have more than 
1 ,667 points. We first distribute Gamma’s surplus of 733 points, 
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each of his 24 papers being worth 30 points. The distribution is 
according to the second preference except where it goes to Zeta, 
who needs no more points for election, and in such a oase the 
third preference gets the points. We thus get the second count. 
Second count 


Alpha 

1,000+0 = 

1,000 

Beta 

1,. 500+210 = 

^1,710 elected 

Gamma 

2,400-733 = 

1,667 elected 

Delta 

200+0 = 

200 

Epsilon 

600+300 = 

900 

Zeta 

1,800+0 = 

1,800 elected 

Eta 

1,300+120 = 

1,420 

Theta 

1,200+90 = 

1,290 

Points not distributed 

13 



10,000 


Since Zeta was elected on the first count, we next distribute 
Zeta’s surplus of 133, each of his 18 papers being worth 7 points, 
with 7 points undistributed. On the third count we get : 

Third- count 


Alpha 1,000+0 = 

Beta 1,710+0 = 

Gamma 1,667+0 = 

Delta 200+0 = 

Epsilon 900+0 = 

Zeta 1,800-133 = 

Eta 1 ,420+ 84 = 

Theta 1,290+42 = 

Points not distributed 


1,000 

1,710 elected 
1,667 elected 
200 
900 

1,667 elected 
1,504 
1,332 
20 


10,000 

Next, we distribute Beta’s surplus of 43. Here we consider 
only the 15 pai>ers which gave him as first preference, and so 
each of those papers is worth 2 points, with 13 points not distri* 
buted 

Fourth count 


Alpha 

1,000+0 


1,000 

Beta 

1,710-43 

= 

1,667 elected 

Gamma 

1,667+0 

S5 

1,667 elected 

Delta 

200+0 


200 

Epsilon 

900+0 

=S 

900 

Zeta 

1,667+0 


1,667 elected 

Eta 

1,504+16 

= 

1,520 
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Theta 1.332+14 = 1,346 
PointB not distributed 33 

10,000 


We have now exhausted all the surpluses and have to begin 
eliminating. Delta has the lowest number of points, and each of 
his two papers is worth 100 points. They both go to Epsilon, and 
the fifth count gives us : 

Fifth count 


Alpha 

1,000+0 = 

1,000 

Beta 

1,667+0 = 

1,667 elected 

Gamma 

1,667+0 = 

1,667 elected 

Delta 

200- 200 = 

0 

Epsilon 

900+ 200 = 

1,100 

Zeta 

1,667+0 = 

1,667 elected 

Eta 

1,. 520+0 = 

1,520 

Theta 

1,346+0 = 

1,346 

Points not distributed 

33 

10,000 


Still nobody is elected and so we eliminate Alpha who has 10 
papers each worth 100 points. Hence : 


Sixth count 


Alpha 1.000-1,000 = 
Beta 1,667+0 = 

Gamma 1,667+0 = 

Delta = 

Epsilon 1,100+600 = 

Zeta 1,667+0 = 

Eta l,r)20+ 200 = 

Theta 1,346+200 = 

Points not distributed 


0 

1,667 elected 
1,667 elected 
0 

1,700 elected 
1,667 elected 
1,720 elected 
1,546 
33 


10,000 


We have thus five persons elected, and it may be useful to 
compare the first and the last counts ; 



1st Count 

6th Count 

Alpha 

1,000 

0 

Beta 

1,500 

1,667 elected 

Gamma 

2,400 

1,667 elected 

Delta 

200 

0 

Epsilon 

600 

1 ,700 elected 

Zeta 

1,800 

1,667 elected 

Eta 

1,300 

1,720 elected 

Theta 

1,200 

1,546 
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The great change is in the position of Epsilon. He took most of 
the preferences from Alpha and much of the surplus from Gamma, 
•und the .example was designed to show that a lowly candidate 
on the first count may win in the end. The reason is clear enough: 
if the United National Party has a majority and puts up four 
‘Candidates, one of them may be at the bottom to begin with, 
but he will collect points from other United National Party 
candidates. On the other hand, if each opposition group puts up a 
candidate each will have few points at the beginning, but as some 
of them get eliminated their points will go to others. 

It will be seen that roughly 17 preferences are required when 
there are five seats to be filled, though in 1947 only seven preferen- 
ces were required because there were fifteen seats to be filled. For 
instance, a Tamil Congress candidate was elected in 1947 because 
he needed only the seven Tamil Congress preferences; but when he 
retires he will not be re-elected unless he can get another ten pre- 
ferences. Similarly a representative of the Ceylon Indian Congress 
was elected, but he will not get re-elected unless he gets outside 
support either at the first or at some subsequent count. If the 
present party system continues, the numbers of the United 
National Party will tell more heavily in subsequent elections. 
Even BO, one or two minority candidates must be elected. If the 
Opposition has 34 or more votes in the House of Representatives 
it will probably win two seats. 

The respective powers of the House of Representatives and the 
Senate have been discussed in Chapter VI. The Senate contains a 
higher proportion of what may be described, without intention of 
being offensive to anyone, as ‘eminent’ people. Partly for this 
reason and partly because of the diversity of their origin, the 
actions of the Senate are less predictable. Though the Senators 
have not constituencies to nurse, many of them have professions 
to follow, and the degree of absenteeism may be high. By section 20 
the quorum is fixed at six and the absence of a quorum will not 
interrupt business unless there is a ‘challenge to the quorum’. 

According to section 48, not less than two of the Ministers and 
not more than two of the Parliamentary Secretaries (if there are 
any) must be in the Senate. Since there is no limit to the number 
-of Ministers and Parliamentary Secretaries in the House of Repre- 
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sentatives, this requirement can be satisfied by appointing Mini- 
sters without Portfolio. The four (or more) Ministers and Parlia- 
mentary Secretaries in the Senate are called upon to answer for 
all the Ministers. The ‘management’ of a Senate of 30 members is, 
however, a much simpler matter than that of the House of Repre- 
sentatives. It is unlikely that the Grovemment will ever have a 
compact majority; and the fact that the Senate’s decisions can be 
overridden very easily will prevent firm combinations against the 
Government. The Senate has, by reason of its composition, no 
justification for regarding itself as in any way representative. It.s 
mmn purpose, as indicated by the Soulbury Commission (Chapter 
XIV) is to prevent ‘hasty and ill-considered legislation reaching the 
Statute Book’ (paragraph 295) or to interpose delay ‘for the 
pui'pose of giving time for reflection and consideration’ (paragraph 
304). It is considered that, inter alia, this will assist minorities. 
Further, the Senate will, by reason of the eminence of its members, 
‘make a valuable contribution to the political education of the 
general public’. These eminent individuals of high intellectual 
attainment and wide experience of affairs may be averse from 
entering political life through the hurly-burly of a parliamentary 
election; but party or communal ties may be expected to rest less 
heavily upon theta and they wdll be able to express their views 
freely and frankly without feeling themselves constrained to 
consider the possible repercussions upon their electoral prospects 
(paragraph 296). Further, the Commission thought that ‘those 
who, rightly or wrongly, feel themselves menaced by majority 
action, may regard a Second Chamber not merely as an instrument 
for impeding precipitate legislation, but as a means of handling 
inflammatory issues in a cooler atmosphere’ (paragraph 298). In 
short, the Senate has no co-ordinate authority, legal or moral, with 
the House of Representatives. Its essential function is to interpose 
delay where it considers the proposals of the House of Representa- 
tives ill considered, to bring a less controversial note into politics, 
and to hold debates on a high academic level so that the country 
may understand the fundamental issues on which its social and 
economic problems are based. It would help if, unlike the Members 
of legislatures who have constantly to fight for their seats, the 
Senators would talk rarely but talk well. 



Chafteb IX 

CABINET GOVERNMENT 

Thb core of the Constitution is contained in the provisions relat- 
ing to Cabinet Government, for it needs to be emphasized that 
the older democratic theory, as described by John Stuart Mill 
and applied by the State Coimcil, is irrelevant to modem condi- 
tions. A legislature cannot govern by passing resolutions. To one 
accustomed to the Cabinet system, the State Council was a 
terrifying body, for one never knew what was going to happen. 
Any Member could think up a superficially attractive resolution, 
give five days’ notice, move to suspend Standing Orders, exhibit 
the meretricious attractions of his brilliant idea in a speech which 
said the correct things about the poor oppressed villager and the 
devilish work of the foreigner, and in all probability secure a 
majority of Members who had not paid any particular attention 
to the subject but thought it not a bad idea, and who considered 
that anyhow they had better not vote against it. The result might 
be to condemn the Island to a policy whose implications had never 
been thought out, whose feasibility had never been examined, and 
whose consequences could not be foreseen. A representative 
legislature is an excellent body for approving, rejecting, or even, 
under leadership, amending proposals which have been fully 
examined, for suggesting the lines on which further proposals 

might be considered, and above all for deciding what group of 

« 

persons shall control the policy of the country. The Donoughmore 
notion that the State Council could govern was a constitutional 
heresy, capable of practical application only so long as the Secre- 
tary of State for the Colonies had an effective last word. 

The Cabinet system implies a division between policy and 
administration. Administration is the function of paid officials; 
policy is the function of responsible Ministers. The line between 
them is often fine, because many administrative decisions involve 
policy. It is the duty of the official to put before the Minister every 
decision about which there may be any doubt in terms of policy; 
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but it 18 equally the duty of the Minister to abstain from interfering 
where no question of policy is raised. The Executive Committee 
system under the Donoughmore Constitution has given a false 
idea of the proper division of function, and most Executive Com- 
mittees discussed matters which were wholly departmental. There 
are no doubt several explanations. In the first place, Heads of 
Departments were under the pre- Donoughmore scheme responsible 
to the Governor through the Colonial Secretary and exercised 
functions which under responsible government would be minis- 
terial. It was thus not easy for the Executive Committee to decide 
what was implied in the ‘general control’ which they were given 
by Article 39 of the Order in Council of 1931. Secondly, 
and as a consequence, the Finance Committee of the Legislative 
Council had shown an excessive interest in administrative 
questions, as was inevitable where such interest was the only 
means of bringing a ‘popular’ (which was also in those days a 
Ceylonese) influence to bear upon administration. The State 
Council as such continued to show a similar interest even after the 
‘general control' passed to its own Executive Committees. Thirdly' 
Members of the State Council owed their seats not to their political 
views or to their recognition by a party organization, but to their 
local ‘influence’; though under any representative system it is 
inevitable that elected Members should take a special interest in 
the efficiency of administration of the public services in their 
constituencies, the Members of the State Council frequently 
desired ‘favours’ of the kind which it is the duty of any Govern- 
ment to resist. Fourthly, there being no organized parties in the 
State Council itself. Ministers or Executive Committees had to 
keep Members ‘sweet’ by seeing that these ‘favours’ were accorded. 
Finally, the number of separate Departments was excessive, and 
there was no general administrative control over the Departments 
of a particular Ministry. There might be as many as fourteen 
Departments under an Executive Committee, with no provision 
for co-ordination except at the political level. 

It is not possible to change a tradition by Order in Council, but 
the new Constitution does its best. In the first place, the most 
frequent source of interference was in respect of appointments, 
promotions, transfers, and disciplinary control of officers. In the 
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Cabinet system these are not matters for Ministers, except in 
relation to the ‘key’ posts at the head of each Ministry. The Don* 
oughmore Commission, however, had specifically recommended 
consultation of the Executive Committees on these matters, or 
some of them. Under the new Constitution they are within the 
jurisdiction of the Public Service Commission. In the second place, 
a ‘buffer’ has been provided between the Minister and his officials. 
Section 51 provides : 

‘There shall be for each Ministry a Permanent Secretary who 
shall, subject to the general direction and control of his Muaister, 
exercise supervision over the Department or Departments of 
Government in the charge of his Minister.’ 

The intention of the corresponding provision in the Ministers’ 
draft was that so far as possible the Departments under the control 
of a single Officer of State or Executive Committee should, except 
where there was some good reason to the contrary, be fused into 
a single Department. In the British system the person who in 
Ceylon is described as ‘Head of the Department’ is called ‘Assistant 
Secretary’, one of several such Assistant Secretaries responsible 
through the Permanent Secretary to the Minister. There is, for 
instance, one Ministry of Agriculture and Fisheries and not, as 
there were in Ceylon, fourteen Departments under the Minister of 
Agriculture and Lands and one under the Minister of Local Admi- 
nistration. Whether or not there is fusion of Departments intO' 
Ministries, however, co-ordination is now effected at the admini- 
strative level by the Permanent Secretary, through whom all 
Departmental recommendations will go to the Minister. 

Though the Minister must not interfere in purely administrative 
matters, and it is most improper for him to give ‘favours’ to any 
person or for an official to acquiesce in any such favours, he is 
responsible for every activity of his Ministry. This implies that 
every decision is taken in his name with the knowledge that it is 
he and not the official who will be held responsible. For an official 
to speak of ‘my Department’ or ‘my policy’ or ‘my decision’ is quite 
wrong. Routine matters admittedly are left to senior officials, but 
even in routine matters they must act in the name of the Minister. 
The proper formulas are: ‘ I am directed by the Minister of Health 
to refer to your letter of 15 December . . and ‘With reference to 
your application of . . . the Minister has decided that . . . ' The for- 
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mtilas ure important; for the Minist^ is otmstitutionaliy respon- 
eiUo for the dedaion and even when, as in the distribution of 
licences, he may not inteifere, it is still his decision. It follows that 
the official must not 'let the Minister down’. He must consult the 
Minister on any question which has a tinge of 'politics’ and in all 
his decisions he must bear in mind the Minister’s and the Govern- 
ment’s political difficulties. Nor does non-interference by the 
Minister mean that the official can do as he pleases: his administra- 
tion must be both efficient and honest, and if the Minister suspects 
that it is not he has every right to insist that the Permanent 
Secretary hold an inquiry or make a report and that, if the conten- 
tion is proved, the official should be warned or removed. Also, 
the official must not have any politics of his own. He is entitled to 
his opinion on matters of departmental policy and to express it 
within the Department as strongly as he pleases — the ‘model’ 
civil servant in England, Sir Robert Morant, was a man of very 
strong views — ^but when a decision has been taken it is his business 
to carry it out with all possible energy and skill. The faet that he 
agrees with the Opposition case or not is irrelevant. The most 
serious offence of all, of course, is to let the Opposition know, by 
word or behaviour, that he is not in agreement with the Minister. 

These obligations on the official imply equal obligations on the 
Minister, who must take responsibility for his Department’s acts 
whether he knew about them or not and whether he agrees with 
them or not. He must not take the easy road of blaming the 
official in public, no matter how heavy the weight of the blame. 
Nor must anybody else do so. The State Council practice of making 
caustic comments on officials was a gross breach of the parlia- 
mentary system. These rules are not merely tradition; they have 
a sound theoretical background. Government policy is evolved 
by the intimate co-operation of politicians and officials and ad- 
ministration is a product of the influence which politicians exercise 
over officials; but those officials have to carry on whatever sort of 
Government is in power and whatever sort of policy is being follow- 
ed. They must give their advice fearlessly and take their decisions 
without favour. If they have to be publicity agents for themselves 
they will inevitably start window-dressing. If they have to pay 
attention to what is said about them In the legislature — ^they 

e 
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must oerti^ly pay attention to wliat is said abOiit the MMster— 
they will waste time safeguarding their own positicm and may be 
so anxious not to do the wrong things that they may not do the 
right ones. Official lethargy is the inevitable result of legislative 
criticism. There will be a tendency for them to canvass: there will 
be close relations between particular officials and particular 
Ministers. The practice of Members of the legislature calling at 
Government offices and interviewing officials or of sending lettera 
or telegrams to them by name — a practice followed by State 
Councillors — is an infringement of all the rules. A Member may 
call on a Minister; he may, if the Minister so requests him, call 
on an official by appointment. Anything else is a fundamental 
breach of the parliamentary system. It may be difficult to over- 
come the unfortunate tradition, of the State Council; but the 
attempt must be made if the Cabinet system is to work effectively. 

Another fundamental change in the new Constitution is that 
all major policy is the affair of the Cabinet and not of individual 
Ministers. There is no question of educational policy, for instance, 
being laid down by the Minister of Education, or of hospital policy 
being laid down by the Minister of Health. It is very difficult 
to describe what are ‘Cabinet questions’ but it may perhaps be 
emphasized that under section 46(1) the Cabinet is charged with 
the general direction and control of the government of Ceylon 
and is collectively responsible to Parliament. This collective 
responsibility applies to all aspects of Government policy, whether 
or not there has been an express Cabinet decision. A Minister 
who develops a policy without Cabinet approval therefore impli- 
cates the Cabinet. The Cabinet cannot repudiate the Minister, 
though of course the Prime Minister may ask him to resign, and 
such a request from the Prime Minister is an order. The resignation 
may appease the House of Representatives, but it is the Cabinet 
which is to blame. Accordingly, it is the duty of the Minister to 
submit to the Cabinet any decision which may have political impli* 
cations. The Cabinet cannot evade its responsibility, as the Board 
of Ministers could, by allowing the Minister to submit proposals 
to the legislature. It must come to a formal decision, and if the 
House of Representatives refuses to accept the decision and it 
is of sufficient importance, the Cabinet must either resign or 
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dissolve Parliament. There can be no such thing as Mr Senanay- 
ake’s policy or Mr Bimdaranaike’s policy: there is only the policy 
of the Government of Ceylon. 

Since the Cabinet has to take a number of decisions of major 
importance every week, it is unable to work effectively unlesa 
it is properly organized. It is provided by section 50 that there shall 
be a Secretary to the Cabinet who will have charge of the Cabinet 
Office and who will, in accordance with such instructions as may 
be given to him by the Prime Minister, arrange the business for and 
keep the minutes of Cabinet meetings, and convey the decisions 
of the Cabinet to the appropriate person or authority. ‘Arranging 
the business’ is a much more serious task than is commonly 8up> 
posed.^ Ceylon need not follow the British example, but the follow- 
ing principles may be laid down as a result of British experience : 

1. Except with the special consent of the Prime Minister, na 
business should be raised unless five days’ notice has been given. 
Each Minister must be properly ‘briefed’ by his Department if the 
proposal in any way affects the Department; and the implications 
of a proposal being usually far-reaching, it very often does so. 

2. ^o proposal should be discussed except on the basis of a 
written memorandum circulated with the agenda. This is necessary 
in order that the implications of a proposal may be studied in each 
Department. 

3. No proposal affecting two or more Departments should be 
circulated until those Departments have been informed and their 
views ascertained. In fact, normally proposals affecting two or 
"more Departments should be agreed to between those Departments 
before they are submitted. One reason for submitting a matter to- 
the Cabinet, however, may be that the Departments have been 
unable to agree. 

4. No proposal having financial implications should be sub- 
mitted unless the Treasury has had an opportunity of expressing^ 
its views on the matter. In Great Britain, in fact, no such proposal 
may be circulated except with the consent of the Chancellor of the 
Exchequer; but it is unlikely that so strict a rule could be followed 
in Ceylon. 

^ Reference may be made to the standing Cabinet instructions referred to- 
in Cabinet Chwemment, pp. 189-93. 
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A Oalrinet decisioii oaoe made is binding on all MiBistefs. A 
Minister who is nnable to accept responsibility for it has no altema* 
tive but to resign. Mmisters who make a habit of resigning or of 
threatening to do so are, of course, a nuisance to eve^body. A 
Minister who does not resign accepts the decision and must not 
only vote for it in the House of Bepresentatives or the Senate, 
but must if called upon to do so speak for it. He is not entitled to 
say that he does not agree unless he resigns; and then, with the 
consent of the Prime Minister and the Gtovemor-Greneral he may 
give such explanation of his resignation as may be agreed upon. 
Oolleotive responsibility means, in Viscount Melbourne’s famous 
phrase, that ‘we must all say the same thing’. The decision is a 
collective decision from which no Minister can dissociate himself 
unless he chooses to resign. It should be added that this applies 
to private communications as weU as to pubhc speeches. Cabinet 
discussions are strictly confidential and must never be disclosed 
except with the consent of the Prime Minister and the Governor- 
General, and such consent would not be given unless the Minister 
had resigned. Eveif then, the retiring Minister must state his own 
views and not those of individual members of the Cabinet. When 
the events have passed into history they may be disclosed in 
memoirs, but even then (as in the case of Mr Lloyd George) the 
consent of the Prime Minister for the time being should be ob- 
tained. 

It has been mentioned that the case should be well prepared 
before it is submitted to the Cabinet. The Cabinet is a place for 
decisions to be taken and not for debate. Accordingly it has become 
the practice in Great Britain for all contentious business to be 
referred to committees, on which Mmisters may sometimes be 
represented by their Parliamentary Secretaries. It is here that the 
effective debate takes place and competing views are reconciled. 
Since the Cabinet has to accept collective responsibility, it is 
desirable that its members should so far as possible agree. Voting 
in Great Britain is rare, except on comparatively trivial matters 
where all that is wanted is a decision one way or another. The 
process of compromise is essential to Cabinet government, and a 
Minister who cannot compromise is useless as a Minister. 

A Cabinet decision once made may or may not require parlia- 
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mentary approval. If legislation is needed to give effect to it, 
a Bin must be prepared by discussion between the appropriate 
Ministry and the Legal Draftsman. In the British system the 
legislative programme of the session is planned in advance by a 
Cabinet committee, though often emergency conditions require 
a modification of the plan before the session is ended. BiUs should 
be circulated to the Cabinet in draft in order that all Departments 
likely to be affected may study their terms and secure amendments 
before the Bills are introduced. It has already been mentioned 
however, that so far as may be possible there should be agreement 
among the relevant Departments before a proposal is submitted; 
and this applies equally to a Bill. Submission to Parliament will 
also be necessary if expenditure is required, either in the Estimates 
or by means of a Supplementary Estimate. Subject to this, it is 
not necessary for every Cabinet decision to be approved in Parlia- 
ment. There are occasions when the Cabinet considers that 
proposals should be debated. In that case, a White Paper may be 
published and a motion put down by the Government for its 
approval. More often the appropriate Minister makes a statement 
at the end of questions. This cannot be debated, but if there is 
any considerable demand for a debate it is arranged through the 
usual channels arid a motion is put down either by the Minister 
or by an opponent. 

All this needs emphasis; for under the Donoughmore Constitu- 
tion the State Council governed Ceylon subject to the overriding 
powers of the Governor and the King, whereas under the new 
Constitution the Cabinet governs the Island subject to the power 
of the House of Representatives to turn it out. If there was a policy 
at all under the Donoughmore Constitution (which may be 
doubted) it was the policy of the State Council. If there is a policy 
under the new Constitution (which may be anticipated) it will 
be that of the Cabinet. A legislature (as indeed the State Council 
proved) cannot govern; it can do no more than criticize those who 
do. It is very necessary that the Cabinet should not, owing to 
the tradition of the Donoughmore Constitution, be utterly sub- 
servient to the House of Representatives. If it is unw'illing to 
accept the responsibility of governing, it must resign. It will of 
course be dependent on its majority in the House of Represcnta- 



S6 THB CONSTITUTION OF CBTLON 

tives. If it loses that majority it must eithor resign Or seek a 
new majority, by the dissolution of Parliament if necessary. Nor 
must it forget that its essential task is to maintain its majority. 
If the majority has a case, the Cabinet may have to give way — it 
will not always be right; sometimes amendments of value will be 
moved, and they should be accepted; sometimes the technique 
of management may require acceptance of amendments or pro- 
posals which do no harm even if they are unlikely to do good : 
but the Government has to govern, and if the House of Representa- 
tives does not let it do so, the House must take the consequences. 
The consequences are in the alternative. One alternative is for the 
Cabinet to resign. The chances are low that a majority can be 
found to support a new Government though occasionally a slight 
reconstruction, by the dropping of an unpopular Minister, may do 
more. The other alternative is a dissolution. The Governor-General 
ought always to allow a dissolution where the House of Represen- 
tatives has shown itself to be fractious. If an alternative Govern- 
ment is possible, he may perhaps refuse; but the power of dissolu- 
tion is the only effective weapon in the hands of the Government 
and he ought in all normal cases to allow it to be used. It is not 
his function to judge whether the Government is wrong and the 
majority right; if the House has supported a Government and then 
refused it power to govern, the House must go back to the constitu- 
encies and justify itself to the electors. 

It is realized that the process will be more difficult in Ceylon than 
in Britain or the older Dominions. In those countries a politically 
mature electorate has come to recognize that few elected represen- 
tatives have any justification for their existence save the policy 
that they accept. They are elected because they have been chosen 
by a party, and they have been chosen by the party because they 
are prepared to support the party policy. Deprived of their labels, 
most Members of Parliament are nothing, possessing no greater 
right to be in the House than Tom, Dick or Harry. The Ceylon 
electorate is not yet educated to this level of political maturity; 
ff>r some time to come, at least, the average Member will be elected 
on his local ‘influence’ or that of his friends. Though in consequence 
he could justly claim less authority than the representative of a 
party, his independence of party may give him a more exaggerated 
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notion of his own importance and induce him to claim a right to 
decide policy. Certainly he and his fellows will have a right to 
make and break Governments, and it is certainly true that his 
opinions must be heard with respect: but somebody has to govern 
the Island and, since it cannot be the House of Repre^ntatives, 
it must be the Cabinet. He must therefore support the Cabinet 
unless he is prepared to find a better. If he does not, the system 
will not work, for Cabinet government is government by Cabinet. 
If the system does work it will compel the formation of parties, 
though until the electorate has become more educated they may 
not be the broad-based popular parties of the rest of the Common- 
wealth. If Members work together, as the Cabinet system requires, 
they will coalesce into organizations at least as closely knit as the 
groups of Whigs and Tories in the days when Cabinet government 
was first invented. Cabinet government worked for a hundred 
years before Joseph Chamberlain laid the foundation of the modem 
Liberal Party and Benjamin Disraeli followed his example. It 
lost America, but it defeated Napoleon; it was not strong enough 
to prevent the development of vast slums, but it enabled Great 
Britain to pass successfully through the greatest economic develop- 
ment that the world has ever witnessed. True, it needed a Walpole, 
two Pitts, a Peel and a Gladstone; but it is impossible to say 
whether they produced Cabinet government or Cabinet govern- 
ment produced them. It is true, too, that British people had learn- 
ed the art of government over five hundred yea,rB. Nevertheless, 
it is also true that Cabinet government can be worked without 
popular parties; it was Cabinet government that produced the 
parties. 

It is not necessary that the Government should resign or di.ssolve 
Parliament whenever it is defeated in the House of Representa- 
tive.s, and it need hardly be said that the Senate has no power to 
make and unmake Governments. A defeat in the House of Repre- 
sentatives on a matter of policy is, however, a very serious matter. 
If the Government has made the matter one of confidence, or if 
it has specifically and definitely expressed its view through the 
Minister in charge, a defeat is a vote of no-confidence which the 
Government cannot accept without a loss of prestige and a 
weakening of its position. Those Governments which have accepted 
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such defeats haye bera weak GoYonunents, verging upcm a 
Iffeak-up of x>artie8 or hanging on in the hope that something 
would turn up to avert defeat at the polls. There are occasions 
when it does not matter what decision is taken^ provided that 
there is a decision — just as it does not matter what is the rule of 
the road provided that there is a rule. In such a case the question 
can be left to s ‘free vote’, which means not only that the whips 
will be taken off but also that there is no proposition on which 
the Qovemment can be defeated. In other cases the Government 
will have made up its mind after a long process of cogitation in 
which officials and Ministers have taken part and which has 
produced a carefully integrated proposal. It sometimes happens 
that public opinion will not accept it and then it may be desirable 
to withdraw it for further consideration. If, however, the 
Government is convinced that it is right it must carry it through, 
making such concessions as it can do without affecting the essen* 
tial principle; and then, if the House will not accept it, it must 
abide by the consequences. Responsibility to Parliament means 
that Parliament — or more properly the House of Representatives 
— can turn it out: it does not mean that the Government must 
bend to every breeze that blows through the House. 



Cha?twi X 

THE PRIME MINISTER 

Sib William Harcourt described the Prime Minister as the key 
of the Cabinet arch. If anything, the remark is an understatement,. 
The tendency in Ceylon may be, however, to exalt the office toO' 
much. The Cabinet has to be a team and not a leading actor with 
chorus; and the strength of a team sometimes depends on the- 
weakest member. The wartime Prime Ministers, Mr Lloyd George- 
and Mr Winston Churchill, are not the examples for Ceylon to 
follow. Great Britain, with the vast experience of six hundred 
years of representative government, changes the Constitution to- 
suit the conditions, and the conditions of war require a different 
type of Prime Minister; so the Asquiths and the Chamberlains go- 
out and the Lloyd Georges and Churchills come in. It is not ingrati- 
tude init political maturity which rejdaces a Churchill by* an 
Attlee when the war is over. The essential task of the Pi’ime Minis- 
ter in normal conditions is to make a Government and to keep- 
a Government. It 'will be somewhat more difficult in Ceylon than 
in Britain, where a candidate for office who is passed over does not 
become a hostile critic and a Minister who is asked to resign takes 
himself quite cheerfully to the back benches. 

The process of forming a Cabinet consists in finding a Prime 
Minister who can make and maintain a team. In Great Britain 
it is usually^ an ea.sy process because the party with a majority' 
usually has a recognized leader who ipso facto is invited to form 
a Government. There are occa-sions, however, when owing to the 
absence of a recognized leader or the fact that no party has a 
clear majority, the King has a genuine choice. The precedents- 
laid down in such cases are relevant to Cevlon, and thev mav be 
stated as follows; 

1, The Governor-General may, if he pleases, consult the out- 
going Prime Minister, but is under no obligation to do so. 

2. The Governor-General may consult whom he pleases, and 
especially ‘elder statesmen’ of long political experience. In some^ 
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countries it is the practice to consult the presiding officers of the 
two Chambers, but in Great Britain it is not the practice to 
consult the Speaker because it is imdesirable that it should be 
known that he advised, or advised against, the appointment of a 
particular Member as Prime Minister. 

3. It is the duty of a Member who is asked to form a Govern* 
mmit to make the attempt or, if he knows that he has not the 
necessary support, to advise the Govemor-Gfeneral as to his. next 
atep. The fundamental rule is that ‘the King’s service must be 
•carried on’, and political manoeuvring which renders the task 
•difficult is unpatriotic. 

4. Where a person has succeeded in defeating a Government by 
a parliamentary combination, it is his duty to form a Government 
if he is asked to do so. ‘The King’s service must be carried on’, 
-and the Member or the combination of Members who accept the 
responsibility of destroying a Government must accept the 
responsibility of replacing it.^ 

fl. If there is a formal division into Government and Opjmsition 
■and* the Government is defeated at the polls or in the House, the 
Governor-General must first send for the Leader of the Oi)position : 
■but this situation is unlikely to arise in Ceylon for some time to 
come. 

The other Ministers are appointed by the Governor- General 
on the advice of the Prime Minister. Since the Prime Minister has 
to establish and maintain a majority, he must have a large element 
•of discretion, and indeed the last word, in the formation of his 
Government; but the King — and to a smaller degree the Governor 
General — from his impartial position is able to advise and to warn. 
The Governor-General’s approval should therefore not be regarded 
as a formality. The Prime Minister’s responsibility is a heavy one; he 
will have to satisfy so many competing claims with the knowledge 
that he may make more enemies than friends. The Governor-Gener- 
al, who may not be very familiar with the politics of the country, 
will not be able to advise with the authority of the King, who can 
■easily make himself (as the present King has done) the most learn- 
ed student of politics in his dominions. Also, the value of the advice 
will vary according to the personality of the Grovemor-General. 

^ There are certain qualifioations of this : of. Cabinet Ctovernment, pp. 
41 - 6 . 
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Nevertheless, the advice of some person outside the political 
conflict can be valuable even if, in the end, the Prime Minister 
feels bound to reject it. 

The number of Ministers is not fixed, though section 46(2) 
provides that there shall be a Minister of Finance and a Minister 
of Justice, as recommended by the Soulbury Commission. Also, 
the Prime Minister is in charge of the Ministry of Defence and 
External Affairs. The following suggestions were made by the 
Soulbury Commission:^ 

1. The functions of the Financial Secretary should be trans* 
ferred to the Minister of Finance who, subject to the functions 
allotted to the Public Service Commission, should also be respon* 
sible for the public services, (It will of course be realized that the 
Minister is a Minister 'pure and simple’, and that the functions 
are exercised by his Department under his general political control.) 

2. The functions of the Legal Secretary should be transferred to 

# 

the Minister of Justice. 

3. The Department of Fisheries should be transferred from the 
Ministrj’^ of Local Administration to the Ministry of Agriculture 
and Fisheries. 

4. The function of poor relief should be transferred from the 
Ministry of Labour to the Ministry of Health. (Actually, the poor 
law was under the control not of the Executive Committee of 
Labour, Industry and Commerce, but under that of Local Adminis- 
tration: but the poor law at present applies only to the munioi- 
palitios.) 

5. The control of road transport should be transferred from the 
Ministry of Local Administration to the Ministry of Communica- 
tions and Works. 

6. The control of emigration, immigration and repatriation 
should be transferred to the Ministry of Home Affairs. 

7. Some doubt was expressed whether labour should not come 
within the purview of a separate Ministry. 

Questions of this kind cannot, however, be determined solely 
on the ground of administrative convenience. The Prime Minister’s 
problem is essentially personal: he has to create a team which can 
establish and maintain a majority in the House of Representatives. 

> Paragraph 326. 
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One odd result is that the stronger the CUivemment, in the political 
sense, the smaller the Cabinet. A large party contains a small 
group of leaders who form the Cabinet. If however the party is 
small a lower level has to be accepted and, since there are more 
people at that level a larger Cabinet has to be formed in order to- 
include them. Further, if the party is so small that a coalition 
Cabinet or a Cabinet including independents has to be formed it 
must necessarily be large. This has been the experience of the 
United Kingdom and it was repeated in Ceylon in 1947. Though 
administrative convenience suggested a Cabinet of eleven or 
twelve, Mr D. 8. Senanayake had to invite thirteen others to join 
him and for this purpose to split Ministries as follows : 

Prime Minister (Defence and External Affairs) 

Health and Local Covernment 
Industries, Industrial Research and Fisheries 
Home Affairs and Rural Development 
Education , 

Labour and Social Services 
Finance 

Transport and Works 
Justice 

Food and Co-operative Undertakings 

Agriculture and Lands 

Posts and Telecommunications 

Commerce and Trade 

Minister without Portfolio (Chief Whip) 

That this is a large Cabinet for so small a country is undoubted, 
but the electors are to blame for pot returning a Government with 
a certain majority and for electing so many ‘independents’. The 
Ministers of Home Affairs and Justice are Senators, leaving twelve 
Ministers in the House of Representatives. Of these, two were 
elected as ‘independents’ and were selected in order to give the 
Ceylon Tamils representation in the Cabinet. It is not United 
Kingdom practice to have the Chief Whip in the Cabinet, but in 
present conditions in Ceylon the post is highly responsible 
and it would be difficult to obtain a good whip unless the post 
were of ministerial rank. Also the transitional provisions made no 
airangements for the payment of a whip and if he had not been 
a Minister he would have received no salary until financial pro- 
vision had been made. In any case there were Australian prece- 
dents for the inclusion of the whip in the Cabinet. 
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By «oofti<Hi47, the Ctoveruor-Geiieral, who for such purposeg 
«ots on the advice of the Prime Minister, may appoint Parliament- 
ary Seor^iarieB to assist the Ministers in the exercise of their 
parliamentwy and departmental duties. The number must not 
exceed the number of Siinisters. The Soulbury Commission suggest- 
ed that ‘in the first instance and until further experience has been 
gained. Parliamentary Secretaries should be appointed to assis 
only those Ministers whose portfolios are particularly heavy It 
may be pointed out, however, that Grovemment business has to 
he managed in both Houses. Not less than two Ministers must be 
Senators, and their Departments most clearly be represented in 
the House of Bepresentatives by Parliamentary Secretaries. 
Since two jjersons will be unable to answer for all Government 
business in the Senate, two Senators (the maximum allowed by 
section 48) must be Parliamentary Secretaries. Thus it was neces- 
sary to have at least four Parliamentary Secretaries at the outset. 
Nor must it be forgotten that one of the purposes of appointing 
Parliamentary Secretaries is to give training to the 3 '^ounger 
politicians in the handling of public business so that there may be 
some continuity in the process of government. Under the Cabinet 
system it may happen that a party is ‘in’ for five or ten years and 
then ‘out* for fiv^ or ten more. During the period of opposition 
some of the leaders will become casualties at general elections, 
some will die, some will retire from politics. If opposition is to be 
At once efficient, responsible and effective, it must be carried on 
by people who know something of the problems of government 
from the inside and who can therefore adopt sensible policies 
instead of the superficial schemes characteristic of irresponsible 
legislatures. Further, there should if possible remain a nucleus of 
experienced persons even at the end of a long period of opposition, 
so that when the Opposition at last takes office it has at least 
a core of experience around which an administration may be 
built. It is not always possible to achieve these conditions. One 
Conservative Ministry was called the ‘Who-who’ Ministry because 
the old and deaf Dim of Wellington, the grand old man of 
the Conservatives, had heard so few of the names before that 
he kept asking ‘Who? Who?’. The Labour Government of 1924 

^ Paragraph 326 (viii). 
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neoeesarily contained a veFy high proportion of i]«if ;ine^:-Nein^ 
thelesa, it is dedrahle to avoid this situation if possibto,' and tho 
appomtment of a number of Parliamentuy Secretarios gives 
reasonable assurance of a continued supply of experienced Minis* 
ters. This aspect of the matter does not appear to have been 
considered by the Soulbury Oommission. 

The work done by a Parliamentary Secretary depends on his 
arrangement with his Minister. If the Minister is in the other 
Chamber, the Parliamentary Secretary takes charge of the Bills, 
Motions and Estimates sponsored by his Ministry, answers ques* 
tions on matters within the jurisdiction of the Ministry, and 
replies to criticisms of the Ministry. If the Minister and the Parlia- 
mentary Secretary are in the same Chamber, the Minister takes 
charge, but the Parliamentary Secretary assists. Very often, 
for instance, the Minister opens the debate and the Parliamentary 
Secretary replies at the end. Sometimes the Parliamentary Secre- 
tary takes special charge of the Estimates so that he can answer 
questions of detail (which are more important in Ceylon than 
elsewhere owing to the interest displayed by Members in personali- 
ties) while the Minister sticks to the principles. In administra- 
tive matters, the Minister usually allots to the Parliamentary 
Secretary a definite share of the work — for •instance, approval 
of items in the Estimates, the reading of petitions, or a 
specific branch of the service (e.g. in the Ministry of Education, 
technical education, museums, archaeology, or public libraries). 
The Parliamentary Secretary can also be useful by sitting on and 
perhaps presiding over Departmental Committees — ^the main 
instruments for co-ordinating policy within the Ministry. These 
are mere examples of what might be done, for the distribution 
of work between Minister and Parliamentary Secretary is always 
a matter of special arrangement. In any event, the Parliamentary 
Secretary acts for and on behalf of the BGnister, and must invari- 
ably consult and take the instructions of the Minister on matters 
of importance. 

It is the custom for Ministers in tlP^ House of Commons, 
though not in the House of Lords, to appoint Members as Parlia- 
mentary Private Secretaries. Such Members have no official 
status and receive no payment for their services. They often see 
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some at leait of the Ministw’s papers so that they can keep 
themselves an fait with Government policy. Their main task 
is to takdnotes of anything that may be said in the House during 
the Minister’s absence so that he can reply when he returns, to> 
carry messages to other private Members and to the officials in 
‘the box’ outside the Umits of the House, to look up references in 
Hansard, blue books, etc., and generally to assist the hfinister 
in his parliamentary duties. The institution may not be necessary 
in the House of Representatives. It does not carry on continuously 
like the House of Commons, but adjourns for meals. It permits 
messengers on the floor of the House. It allows the Legal Drafts- 
man to sit at the Clerk’s table. These are perhaps desirable 
innovations, though it must be confessed that the peons give an 
air of the market-place to an otherwise dignified assembly. If a 
Parliamentary Private Secretary is appointed, however, the 
arrangement is a private one between the Minister and the Member 
and is not the concern of the Prime Minister. 

Parliamentary Secretaries are part of ‘the Government’, ‘the 
Ministry’, or ‘the Administration’. Though not members of the 
Cabinet, they are bound by the rules of collective responsibility. 
If the Prime Minister or the Cabinet resigns, they resign. If they 
are unable to 8Up]jort any major item of Cabinet policy, they must 
resign. It is generally recognized, however, that somewhat more 
latitude must be given to Parliamentary Secretaries than to- 
hlinisters because, not taking part in the discussions by which 
decisions are reached, they cannot always be expected to agree. 
Accordingly, they are not necessarily expected to be present when 
a vote is taken with which they cannot agree. They must not 
ostentatiously abstain, for that is to weaken the Government. 
Also, on a vote of confidence or any other vote of major importance- 
their absence would require explanation. It is, however, very 
difficult to describe the practice in these matters, for it deiwnds 
essentially on a delicate personal relationship. All such problems 
can %e regulated by discu^ion with the Minister concerned or, if 
necessary, with the Prime Minister. If the Cabinet is in agreement, 
the presumption should be that the Parliamentary Secretary would 
also agree if he were aware of all the facts and arguments. 

This, then, is the Prime Minister’s team — at least ten Ministers. 
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■«iid &t least four Parluonentary Seottiunes.^ It irifi he a men 
manageahle team than that ia 'Oreat Britain, whare it numbers 
between sixty and eighty. His main }oh is to keep it together and 
to keep a majority in the HonseNof Eepresentatives. Partly, the 
work is done m Cabinet, where all the Ministers sit and where 
•differences must be ironed out: It cannot be done, as was often 
the practice of the Board of Ministers, by giving each Minister his 
head, because the Cabinet and not the lilinister is responsible for 
■departmental policy. It must be done by discussion and compro* 
mise in order that a single unified policy, carried out through the 
respective Departments, can be evolved. The Prime Minister must 
in addition exercise a general supervision over all the Departments. 
As Mr Gladstone put it:* 

‘In a perfectly organized administration, such for example as 
was that of Sir Robert Peel in 1841-6, nothing of great importance 
is matured, or would even be projected, in anj' Department without 
his personal cognizance; and any weighty business would com- 
monly go to him before being submitted to the Cabinet.’ 

It is true that this practice is no longer completely followed in 
•Great Britain: but that is because the business of government has 
become too vast, and not because it is undesirable. In Ceylon it 
should still be practicable; and after the fragmentation of the Don- 
oughmore Constitution, when Heads of Departments, Executive 
Committees, Officers of State, StateCounoil, Board of Ministers, Gov- 
■emor and Secretary of State all took decisions with little reference 
iio each other, it is very desirable that the threads of government 
should be drawn together and a unified policy adopted. This will be 
possible only with a strong Prime Minister. The initiative should not 
always rest with him, however, but with individual Ministers. They 
should put to him their own problems before they attempt to solve 
them, though they ought to have all the arguments marshalled by 
the Permanent Secretaries. They should discuss projected reforms 
with him before they are even fully examined in the Department, 
for it would be a waste of time and energy for the Department to 
discuss them if in the opinion of the Prime Minister it was impflicti- 
cable or poh'tically undesirable for his Government to deal with 
them. Further, the Prime Minister should see any documents of 

^ In Mr D. S. Sensnayake’s Adzninistration of 1947, there were 
14 Ministers and 9 Parliamentary Secretaries. 

• Oleanings, Vol. I, pp. 24-6, quoted in Cabinet Government, p. 141. 
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majpf itttirest produced iu the De^rtmeht or oomuig from outside. 
Sometimes, however, the initiative will come firom the Prime 
Minister, fie may periiaps indicate a line of research which might 
be foHowed in the Department in order to solve a long>term 
problem, or ask for a memorandum on short-term policy, or point 
out to the Minister that an adverse public opinion is growing up 
owing to apparent deficiencies in his Department, or suggest that 
there is inadequate co-ordination with the work of another Depart- 
ment. 

It is not easy to put the relationship into words, for it is an 
intimate political relationship varying somewhat according to the 
personalities involved. It is easier to illustrate than to describe, and 
perhaps it would help to imagine a series of educational reforms 
similar to those now in progress if Sir Robert Peel had been Prime 
Minister and Mr W. E. Gladstone Minister of Education. No 
criticism of the procedure actually followed is implied, for the 
primary purpose is to draw a contrast between the Donoughmore 
Constitution and the Senanayake Constitution. The first step 
would have been a discussion between Gladstone and Peel as to the 
ilesirability of appointing a Commission (a Departmental Commit- 
tee would be appointed only for incidental or technical questions) 
to make recommendations on educational reform.' Perhaps 
Gladstone would leave a short memorandum, emphasizing the 
haphazard development, the conflicts of principle, the probable 
waste of money, the inadequacy of village education, the class 
division created by the use of difierent language media, etc. On 
this basis Peel would agree that a Commission was desirable, and 
there would be some discussion of names. If the Minister of Finance 
had no objection, it might not be necessary to have a Cabinet 
decision, and if funds were available reference to the House of 
Representatives would clearly be unnecessary. After a full list of 
members (including the chairman) had been agreed between. 
Gladstone and Peel, the Governor-General would be advised to 
appoint. th(B Commission. It need hardly be said that Gladstone 
would qot be chairman, for the function of the Commission would 

* It is of course knovm that the Special Committee on Education was 
appointed with the intention that expenditure oa education be reduced. 
Since it turned into something quite different, however, it is convenient -to. 
assume that the Commission would be appointed for producing a scheme of 
refonns. 
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be .to advise the i^venimeat (^e^esented pro hoc vide, by Glad* 
stone) on the policy which.Gladstone should follow. A few Members 
of Parliament specially interested in education might be appointed 
to the Commission so as to prevent the experts and the interests 
from getting completely out of touch with public opinion, though 
of course the politicians would play a subordinate role. 

When the Commission reported, Gladstone would consult Peel 
on the advisability of publishing with or without a statement of 
Government policy. Probably Peel would decide for immediate 
publication, but would request Gladstone to prepare a memoran- 
dum for submission to the Cabinet on the steps to be taken by 
Government. This memorandum would be prepared in the Minis- 
try, where not only the desirability of the scheme proposed, but 
also its administrative practicability and (in consultation with the 
Treasury) its cost, would be worked out. The Department would 
find out, for instance, how many schools were required for compul- 
sory education to be made compulsory, what number of additional 
teachers would have to be trained, what expansion there would be 
in the training schools, where the teachers were to be obtained, 
whether special training was necessary to enable teachers to use the 
vernaculars, what the new grant system should be, how much it 
would cost immediately and over the next ten y^tars, what arrange- 
ments could be made with the Ministries of Agriculture and 
Industry about training in practical schools, what reorganization 
would be required in the Ministry of Education, and so on. These 
are purely administrative questions to be worked out in the 
Department in consultation with other Departments and with the 
University. There would be, however, the larger questions of policy 
in which the Minister would be involved. A series of memoranda 
Would be produced and discussed by the senior officials in com- 
mittee, perhaps with ^the Minister or Parliamentary Secretary 
as chairman. Out of all this would evolve a departmental memoran- 
di m stating its (or the Minister’s, for it is the same thing) views 
on the Report. This Gladstone would take to Peel, who would 
discuss whether it would not be wise to enter into negotiations with 
the various interests (particularly the denominational bodies) 
effected in order that parliamentary opposition mig^ht be 
minimized. It would almost certainly be agreed that such 
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agreement was desirable, with the result that, when eventually a 
memorandum went to the Cabinet it would be certain that there 
would be no substantial opposition. 

This memorandum, having been approved by the Cabinet, would 
be presented to Parliament as a White Paper. Peel and Gladstone 
would discuss whether parliamentary approval was necessary, and 
Peel (for this is his business) would decide that it was. Accordingly, 
both Chambers would be asked to approve the principles in the 
White Paper. There would be no question of amendments at this 
stage, for this would be a specific Gk>vemment proposal of which 
either approval or disapproval was required, and disapproval 
might bring the usual consequences. In fact, however, approval 
would be almost unanimous, for it would be a reasonable compro- 
mise of the several points of view. The next step would be the 
preparation of the necessary legislation, which would be drafted 
by the Legal Draftsman in close consultation with the officials 
of the Ministry. Any difficult points would be iliscnssed between 
Gladstone and Peel, and eventually a draft Bill would be circulated 
to the Cabinet, which would refer it to a Cabinet committee; and 
the Bill as finally approved would go before the House of Repre- 
sentatives as a Government measure with the Avhole weight of 
the Government liehind it. It would provide a carefully considered 
and co-ordinated scheme of reform, with every detail worked out 
in advance ,so that, once approved, it could be brought into 
operation without i-aising consequential ])rob!ems and without 
friction. 

This hypothetical e.xample shows how necessary it is that each 
Minister should keep in close touch with the Prime Minister. If 
there is not complete sj'^mpathy and harmony l)etween them, 
Cabinet government will not work. The essential point is that the 
Minister of Education is responsible for education, but the Prime 
Minister is responsible for the general policy of his Government; 
and the one is merely an aspect of the other. If they cannot work 
together, the Minister must go. It is true that there are occasions 
(as with Mr Ramsay MacDonald and Mr Arthur Henderson) when 
a breach would be politically more dangerous than passive belli- 
gerency; but in all normal circumstances a Minister who does not 
fit into a team must leave it. It is hardly necessary to ask whether 
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th(9 Prime Mioister has power to dismiss a Minister; tor Sfinistera 
aze never dismissed, they always resign. By section 49(1), every 
Minister and every Parliamentary Secretary holds office during the 
King’s pleasure. What that means in relation to the Prime Minister 
must presently be discussed; what it means in relation to every 
other Minister is that, if the Governor-General is advised by the 
Prime Minister, and if he accepts that advice, that a Minister must 
be dismissed, the Minister is dismissed. It is hardly possible for the 
Governor-General to refuse; for if the advice is rejected the Prime 
IVCnister would himself resign. In any event, subject to any advice 
that the Governor-General may give him — ^and Governor-Generals 
may sometimes give good advice — the Prime Minister must 
arrange his Government to suit himself; and in the last resort 
the GU)vernor-General cannot refuse unless he is prepared to find 
another Prime Minister. 

The Government is in fact dependent on the Prime Minister. If 
he resigns, all are deemed to have resigned. On occasions he may 
resign and be immediately commissioned to form a new Govern- 
ment, like Mr Asquith in 1915 and Mr MacDonald in 1931. Since 
all the Ministers are deemed to have placed their resignations at 
his disposal, he can advise the appointment of new Ministers or not 
as he pleases. He can, in other words, ‘reconstruct’ his Government 
by using the fact that all Ministers hold office at pleasure. This 
device, which is common in continental Europe, is less common in 
Great Britain because of the firm tradition of party loyalty. K the 
Prime Minister wishes to change a Minister, he has only to send for 
him and tell him so to secure his resignation. Frequently, particu- 
larly when there has been a parliamentary squabble which may 
have weakened the Government, the Minister will himself place 
his office at the Prime Minister’s disposal, i.e. offer to resign. 
Normally no difficulty arises if the Prime Minister wishes to take 
the square peg out of the round hole and put it in the square hole. 
The team is not a mere sporting metaphor; the team spirit is an 
essential part of the process of government. It is unlikely to be so 
easy in Ceylon, where parties as centres of loyalty have not yet 
developed, where to be moved from one office (except to a higher 
one) ipay be regarded as a diminution of prestige, and where the 
team .spirit generally is less highly developed. The attributes of the 
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office of Prime Minister are therefore likely to be somewhat 
<lifferent from those in Great Britain. 

One aspect of the post needs special emphasis. Under the 
Uonoughmore Constitution the tradition has grown up of allowing 
a Minister to remain in the same office for a long period; and indeed 
it would be difficult to change Ministers under the Bsecutive 
Committee system. The practice is, however, very imdesirable. 
The Minister tends to become somewhat of an expert in his own 
held, capable— or at least thinking himself capable — of competing 
with his experts in their own specialities. His mind ceases to be 
the fresh lay mind, introducing new ideas and inspiring new energy 
into a jaded Department. It becomes instead a pale reflex of the 
Department. What is more, the problem of personal relations be- 
comes difficult. There are personalities which clash and personali- 
ties that are in harmony. Those who are able to attune themselves 
to the Minister’s are not necessarily the abler or more useful. If a 
Minister is in office for four or five years only, it is possible for 
these personal relationships to be adjusted. If like Tenn3rson’s 
brook he goes on for ever, it is the unaccommodating official who 
has to go. For these reasons — which are not less cogent in Ceylon — 
it is not the practice in Great Britain for Ministers to stay long at 
their posts. They ought not to be changed so frequently that they 
have no chance to learn the work of their Departments or to 
develop long-term plans; but five years is a sufficient period, and a 
Minister who has done well in one office for five years shoiild be 
moved on to another. His work at the former, if it is good, will last; 
and he will be able to bring the experience acquired in the one to 
bear on the problems of another. Removal to another office is 
not an adverse verdict, it is a tribute. 



Chaptbb XI 


FINANCE 

The State Council had a very odd and inconvenient financial 
procedure derived partly from the colonial system, partly from 
the Finance Committee of the Legislative Council, and partly 
from suspicion of a Treasury controlled by an Officer of State 
responsible direct to the Governor. The establishment of Cabinet 
government requires the introduction of a system more nearly 
like that of Great Britain, though the intricacies of British proce- 
dure need not be copied. The early drafts provided for financial 
procedure in full detail, but eventually the Ministers decided to 
have only the skeleton provisions in the Constitution, and these- 
provisions vrere approved by the Soulbury Commission. 

The foundation of the new system is the Consolidated Fundi 
provided by section 66. In Great Britain the Consolidated Fund is 
the only Fund, save that other Funds may be created by payments- 
out of the Consolidated Fund. It was thought more convenient in 
Ceylon, however, to have the Consolidated Fund as the residuary 
Fund, so that other Funds like the National Development Fund,, 
the University Building and Equipment Fund, etc., could be 
created parallel with it. Where no special provision is made by 
law, however, all revenues go into the Consolidated Fund and all 
expenditure comes out of it. In the case of expenditure, there are 
two types of service, known in England as ‘Consolidated Fund 
Services’ and ‘Supply Services’. These terms are not used in the 
Ceylon Constitution, but in substance the distinction is made. 
The cost of some services will be ‘charged on the Consolidated Fund'; 
the cost of other services will be provided by ‘moneys voted by 
Parliament’. Sums charged on the Consolidated Fund are payable 
without further legislation; other sums need an annual vote by 
Parliament. The cost of the following services is charged on the 
Consolidated Fund by the Constitution itself : 

1. The Salary of the Governor-General or of the Officer Ad- 
ministering the Government: section 6(3). The Govemor-General’a 
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salary is £8,000 and that of the Officer Administering the Groreni> 
ment £6,000. Neither may be altered, even by constitutional 
amendment, during his term of office. 

2. The salaries of the Judges of the Supreme Court: section 62(4). 
The amounts will be determined by Parliament, but the salary of a 
Judge may not be diminished during his term of office. * 

3. The salary of an appointed member of the Judicial Service 
Commission who has retired from the Supreme Court; section 53(6). 
The amount will be determined by Parliament but may not be 
diminished during his term of office. 

4. The salaries of the members of the Public Service Commis- 
sion: section .58(7). The amounts will be determined by Parliament, 
but the salary of a member may not be diminished during his term 
of office. 

6.(o) Pensions or gratuities granted to officers who retire under 
.section 63. 

(6) Pensions and gratuities granted before the Order came into 
operation. 

(c) Pensions and gratuities payable to officers in the service of 
the Crown in relation to Ceylon when this Order came into opera- 
tion. 

The above are charged on the Consolidated Fund by section 64. 

6. The interest on the public debt and the costs, charges and 
expenses incidental to the collection, management and receipt of 
the Consolidated Fund: section 66(2). 

7. The salary of the Auditor-General: section 20(2). The 
amount will be determined by Parliament but may not be dimi- 
nished during his term of office. 

Other sums may of course be charged on the Consolidated Fund 
by Act of Parliament. The effect of charging is to render unneces- 
sary an annual vote by Parliament. The amount does not appear in 
the Estimates and hence there is no opportunity for an annual 
debate to take place. Legislation to transfer a charge from the 
Consolidated Fund to moneys provided by Parliament is of course 
possible where the charge is imposed by Act of Parliament: but a 
constitutional amendment would be required to alter a charge 
imposed by the Constitution itself. Even in such a case the amount 
may be altered by Act of Parliament unless the Constitution 
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itself fixes the amount (as is the case of the Governor-General's 
■salary or of a pension or gratuity): if ho'vrever the Constitution 
fixes the amount, it may be altered only by constitutional amend- 
ment. In some cases (the salaries of the Judges, the Auditor- 
(general, and the members of the Public Service and Judicial 
Commissions) the amount is not fixed by the Constitution, but 
■the salary cannot be altered during the term of office of the person 
concerned. 

Sums which are not charged on the Consolidated Fund must 
(unless by law they are payable out of some other Fund) be paid 
out of the Consolidated Fund: and for this purpose an Act of 
Parliament is necessary. The Ministers’ draft made it quite plain 
that no expenditure could be incurred except on the authority of 
an Appropriation Act or a Supplementary Appropriation Act. The 
Order in Council, however, reverts to the State Council practice 
and permits sums to be issued from the Consolidated Fund on the 
basis of a mere resolution of the House of Representatives. Pre- 
sumably this provision was inserted in section 67(2) in order that 
money voted on Supplementary Estimates may be spent without 
waiting for the concurrence of the Senate. This of course en- 
courages the bad practice of numerous Supplementary Estimates 
which was such a feature of State Council procedure and which 
prevents the Budget from being anything more than a forecast. 
Any difficulty caused by delay is met in Great Britain through 
the establishment of a (Civil) Contingencies Fund, which has been 
authorized by section 68. This is a useful provision which enables 
rapid action to be undertahen where it is necessary, and replaces 
the ‘special warrant’ system of the Donoughmore Constitution. 
The money may be spent from the Fund and a Supplementary 
Estimate produced subsequently. 

The details of the procedure have not been laid down in the 
Constitution, in order that that document may be as flexible as 
possible, the only other provision being that of section 69 (following 
Article 57(1) of the Order in Council of 1931 and British and 
Dominion practice) limiting proposals by private Members. The 
following procedure is, however, a simplified version of the British 
and Dominion practice which would suit the conditions of Ceylon : 

1. The Estimates are prepared in the Ministries on the same 
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principle ae at present, indicating (a) expenditure under heads, 
(b) Bub'heads under which the Ministry will account for the expen* 
ditnre under the heads, and (c) the details of the sub-heads. There 
should normally be one head only for each liiinistry; but where a 
Ministry deals with several services, e.g. Transport, Post Office, 
Public Works, it may be convenient to have two or more 
heads. The number of sub-heads under the former practice was, 
however, quite ridiculous, and they could be cut down to a tithe 
of their former number. The details may be given, though it 
hardly seems necessary to give every post and every salary scale 
under ‘Personal Emoluments’. 

2. These Estimates should be prepared in the Finance Section 
of the Ministry or in some cases (e.g. the Post Office) the Finance 
subsection of the Section. Under the British practice no new 
service, no increase of staff, and no alteration in salary scales may 
be inserted in the Estimates without the prior sanction of the 
Treasury. If the Treasury refuses sanction the matter may of 
course be taken to Ministerial level; and if the Minister is unable 
to secure the consent of the Minister of Finance the matter must 
be referred to the Cabinet. 

3. The Estimates as approved by the Minister are submitted 
to the Treasury and, after scrutiny and, if need be, reference back 
to the Ministry they are included in a consolidated volume of Draft 
Estimates circulated to the Cabinet. 

4. The Cabinet will examine the Draft Estimates, though the 
examination need be no more than cursory if (a) all proposals for 
new services or for substantial expansion of existing services have 
secured prior Cabinet sanction, and (b) the Draft Estimates have 
been fully scrutinized in the Treasury, The practice of including 
new proposals in the Estimates without prior discussion in Cabinet 
is strongly to be deprecated because it holds up other Government 
business. Thus, if the Ministry of Education wishes to start a large 
programme of building schools, the proposal should come up on a 
separate memorandum before the Estimates are compiled in 
order that its implications may be fully discus.sed. It may be that, 
when the total of the Estimates is seen, the Cabinet may desire 
to withdraw its approval or cut down the scheme; but the problem 
should be discussed in the first instance as a separate problem 
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bepause it has implications other than the purely financial, hnd 
canni^ adequately he discussed on the Estimates. 

5. The Estimates having been approved by the Cabinet are 
laid before the House of Representatives. The British practice is to 
debate the Estimates (in Committee of Supply) before the Budget 
is introduced (in Committee of Ways and Means). The Ceylon 
practice seems to be better, however, because it relates expendi- 
ture and income more closely and compels the legislature to 
consider the consequences in increased taxation before it is called 
upon to approve expenditure. Accordingly, it would seem desirable 
to continue the practice of making the Budget speech (which Ls 
now the function of the Minister of Finance) on the second reading 
of the Appropriation Bill. It is, however, quite impracticable 
for a House of 101 Members to follow the practice of the State 
Council on the Appropriation Bill.- For a Member to survey all the 
branches of Government on the second reading of the Appropria- 
tion Bill would require some 200 hours of debate. It has very 
little educative effect on the general population, even t hose wh 
read English newspapers, for they just get bored with the long 
series of long 8i)eeches. If and when a real party Opposition 
develops, it may be found more convenient to revert to the British 
practice of ‘putting down’ various votes in consultation with the 
Opposition in order that debate may take place oh separate aspects 
of Government policy. It is possible to have a good debate on 
education or health or industrial development or agriculture; a 
series of speeche.s in which some forty or fifty members deal with 
each of these topics is not a debate but a collection of monologues. 
In that case, the debate on the Budget would become not a debate 
on the Estimates but a debate on taxation proposals, as is the 
practice in the House of Commons. A defeat of the Government 
in the Appropriation Bill would be a vote of no-confidence and 
would carry the usual consequences. 

6. The Appropriation Bill having been approved on second 
reading would be debated in Committee. It may be noted that the 
Bill will contain only the ‘heads’ and not the sub-heads. It would 
be in order under any head to debate any matter contained in 
the sub-head or the detail, but it is the function of the Treasury, 
not the House of Representatives, to deal with minor details, and 
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the House ought to restrict itself to broad principles of policy. 
The notion that Members can make useful changes in the EstWates 
is quite false. It never happened in the State Council. In any case, 
a motion to debate or reduce a sub-head is out of order. The motion 
must be to reduce the amount under a head. Any such motion, 
if passed, would be a defeat of the Government, entailing the 
usual consequences. No amount can be increased, for this is 
forbidden by section 69. The Committee debates on the Appropria- 
tion Bill ought to be debates on major aspects of policy, led by the 
leaders of the Opposition. 

7. The third reading of the Appropriation Bill would be an 

* 

opportunity for surveying the general financial policy of the 
Government once more. 

8. The Bill having been passed by the House of Representa- 
tives would then go to the Senate. That body must pass it within 
one month, for an Appropriation Bill is clearly a Money Bill. 
The House of Commons has a privilege to prevent the House of 
Lords from amending a Money Bill, but no such privilege will be 
possessed by the House of Representatives unless an Act of Parlia- 
ment is passed for the purpose under section 27. It is suggested, 
however, that the Senate should follow the example of the House 
of Lords and discuss on the Appropriation Bill only the general 
principles of public finance: for it is clearly the intention of tlie 
Constitution that finance should be essentially a matter for the 
House of Representatives. 

9. When the Appropriation Bill receives the royal assent, it 
authorizes expenditure on the several heads up to the amounts 
specified in the Act. Expenditure within a head is legal even if it is 
not strictly in accordance with the distribution according to 
sub-heads as submitted in the Estimates. The State Council 
regarded the sub-heads as binding on the Departments; but this- 
produced the ludicrous situation that a Supplementary Estimate 
was often proposed to increase the expenditure on a sub-head 
although there were savings on other sub-heads and no Supple- 
mentary Estimate-was legally required. The result was to increase 
enormously the number of Supplementary Estimates, and most of 
them were quite unnecessary legally. The practice arose because 
the Treasury was controlled by an irresponsible official. Now that is 
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is in charge of a Minister responsible to Parliament the practice 

. . * 

can be and should be abolished. Of course, no Department should 
be allowed to transfer sums between sub-heads at its pleasure; 
but it should be able to do so with Treasury sanction. This would 
•reduce heavily the number of Supplementary Estimates. Varia- 
tions in detail, on the other hand, should be within the Depart- 
ment’s discretion, though only with the sanction of the Perma- 
nent Secretary. In any event, no new service or change in 
emoluments would be permissible without Treasury sanction. 

10. The change recommended in the previous sub-paragraph 
would render Supplementary Estimates much less frequent than 
they have been. This would enable the Treasury to enforce the rule 
that Supplementary Estimates are unusual and undesirable and 
should be resorted to only when absolutely necessary. They are in 
principle objectionable because they upset the Budget. When 
Supplementary Estimates are necessary, however, they follow the 
same procedure as the original Estimates and, though expenditure 
can be authorized at once under section 67, they should be collected 
into a SupplementaryAppropriationBillpassedinthesame way as 
the original Appropriation Bill. The notion common in the Depart- 
ments that it is possible at any moment to go to the legislature 
and get more money has to be extinguished, for it is impossible to 
run the finances of the country on such a basis. It should be em- 
phasized, however, that debate on a Supplementary Estimate 
must be strictly limited to the subject-matter of the Supple- 
mentary Estimate. If the Ministry of Health has to pay more for 
drugs, the Member for Bandycotta cannot raise the question that 
the hospital at Bandycotta has not a qualified medical officer. 
The State Council was extremely lax in the application of the 
essential rule that a debate on a proposal must be limited to the 
subject-matter of the proposal. 

Section 70 of the Constitution provides for the audit of accounts 
by the Auditor-General. By section 71(2) he is instructed to report 
annually to the House of Representatives ‘on the exercise of his 
functions under this Order’. This is a much more limited function 
than is provided by Article 85 of the Order in Council of 1931, and 
the change is deliberate. As the Soulbury Report said: ^ 

' ParagrAph 391. 
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'It has become the custom in recent years for the Auditor- 
General’s Report to contain general criticisms of the conduct 
of individual officers and the working of Departments, which 
are not strictly appropriate to such a Report. We consider 
that the inclusion in a published document of such criticisms, 
except where strictly justified, is not in the best interests of the 
pubhc services, since the officers of Departments concerned have 
no means of making a public reply to the charges levelled against 
them and however damaging to their reputation. It would hardly 
be appropriate to place restrictions on the contents of the Auditor- 
General’s Report in the Constitution, but we trust that in future 
the practice we have referred to will be discontinued.’ 

It needs to be emphasized again that the person who is respon- 
sible to the House of Representatives for maladministration is the 
Minister. Who may be responsible within a Department is a matter 
between him and his officials, and it has nothing to do with the 
Auditor-General. In fact, however, the Auditor-General has tended 
to exercise a wider critical function and to deal with matters of 
policy. The Auditor-General is an auditor, not a critic of Govern- 
ment policy, and his Report should be limited to matters arising 
directly out of the audit of Government accounts. 



Chaptbe XII 
THE PUBLIC SERVICES 

It was felt by the Ministers in 1943 that the fear of administra* 
tive partiality, expressed by certain of the ‘minority leaders, 
related mainly to appointments in the public service. The Minis* 
fers’ draft therefore provided that new appointments to the 
public service carrying an initial salary of not less than 
Rs. 3,600 a year should be made on the recommendation of an 
independent Public Service Commission. The Commission might 
further direct that any other new appointment or class of ap- 
pointment should be made on their recommendation; and where 
appointments were made by Heads of Departments they might be 
revoked on the recommendation of the Commission. Subject to 
these rules relating to new appointments, the promotion, transfer, 
dismissal and disciplinary control of persons in the public service 
were vested in the Governor-General and would, under Article 36 
■of the draft, be exercised in accordance with British constitutional 
conventions. The Soulbury Commission chose, however, to ‘assume 
that it was the intention of the framers of the scheme that the 
Governor-General’s powers as regards promotion, transfer, dis- 
missal and disciplinary control shall also be exercised in a similar 
manner to the power of appointment, i.e. on the advice of the 
Public Service Commission’ and the Report went on to recommend^ 
that these powers should be so exercised. There was, of course, 
no justification whatever for their assumption. The Minister 
had drawn a clear distinction between new appointments and 
promotions, transfers, dismissals and disciplinary control. 
However, the Soulbury Comxnission’s misunderstanding became a 
recommendation accepted by His Majesty’s Government, and 
accordingly it is so provided in the Constitution. Ceylon thus has 
a system of responsible government in which Ministers have no 
control over the public service. It should of course be said that the 
active interference of politicians in the public service, to which 

^ Paragraph 379. 
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both the Donoughmore and the Soulbury Commission referred, 
and which appeara to be peculiar to Ceylon, would in any case 
have disappeared with the introduction of British constitutional 
conventions. In Great Britaiii the functions are exercised in the 
names of Ministers but they are in fact exercised by the Permanent 
Secretary to the Treasury in relation to ‘Crown’ appointments and 
by the other Permanent Secretaries in relation to departmental 
appointments. In exceptional cases, however, the fact that the 
formal approval of the Prime Minister or of the Minister concerned 
is required enables the ‘recommendation’ to be altered. 

Given the tradition of interference in the public service which the 
Finance Committee of the Legislative Council handed down to the 
State Comicil, and which was very characteristic of the State 
Council, the Commission system may be a source of friction. The 
Souibur 3 »^ Commission ‘earnestly hoped’ that the practices to 
whic^ the Commission referred would be discontinued, and 
indeed it is essential to the principle of responsible government 
that Ministers and not public servants should be criticized in 
Parliament, It is the function of Mr Speaker and of the President 
of the Senate to prevent criticisms, whether by Ministers or others, 
which offend against the principle. In relation to appointments, 
transfers, promotions and disciplinary action, however, the 
ISlinisters themselves will have no responsibility and cannot be 
criticized, while the Public Service Commission will have no voice 
in Parliament and will be unable to reply even to unjust attacks. 
The experiment of handing over the control of the public service 
to ‘three bashaws’ will therefore be watched w'ith some trepidation. 

The legal provisions were necessarily altered by the Independ- 
•ence Order because the procedure contemplated by the Constitu- 
tion Order was that the Governor should act on the recommenda- 
tion of the Public Service Commission. No such procedure is 
possible under the Independence Order, which gives the Governor- 
General no functions save those which he exercises on advice. 
Aoo6r£ngly, the functions of the Governor under the Constitution 
Order'faave been divided between the Governor-Gfeneral acting on 
advice, on the one hand, and the Public Service Commission (or 
the Judicial Service Clomniission) on the other. 

Section 57 establishes the fundamental principle, applicable. 
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throughdut^llie British Commonwealth, that persons hdding offioo 
under the Crown hold such office at His Majesty’s pleasure. This 
provision is elaborated in olanse 9 of the Goymnor^General’s 
Commission, which authorizes him to dismiss or suspend any 
officer or take disciphnary action, subject to the Constitution, in 
the King’s name. If public officers are correctly styled ‘limpets’ 
(as they have sometimes been described in the United Kingdom), 
the explanation is not that they cannot legally be dismissed but 
that in practibe it is difficult to exercise the legal power. Legally 
they can be dismissed without notice, and without compensation. 

Secondly, there is a Public Service Commission consisting of 
three persons appointed by the Governor- General (i.e. on advice), 
one at least of whom shall be a person who has not, at any time 
during the period of five years immediately preceding, held any 
public office or judicial office. This is in substance what wa^ 
recommended in the Ministers’ draft. The Soulbury Commission, 
perhaps not realizing that in Ceylon nearly the whole of the 
English-educated section of the population has at some time had 
the honour of serving under the Government, recommended that 
one member only should have held Government office. This 
proposal having been incorporated in the Constitution Order, it- 
became difficult to compose the Commission, and in fact a chair- 
man had to be imported. The opportunity presented by the 
Independence Order was therefore taken to revert to the principle 
of the Ministers’ draft. 

By section 60 of the Constitution Order (as amended by the 
Independence Order) the appointment, transfer, dismissal and 
disciplinary control of public officers is vested in the Commission: 
but this is subject to the exception that the appointment and 
transfer of the Attorney-General (by section 60) and the Per- 
manent Secretaries (by section 51) is vested in the Governor- 
General acting on the advice of the appropriate Minister. The 
distinction drawn in the United Kingdom between ‘Crown ap- 
pointments’ (made in effect by the Prime Minister) and ‘depart- 
mental appointments’ (made in effect by Permanent Secretaries) 
is thus drawn in Ceylon also, though in Ceylon the latter class of 
appointments is made by the PubUc' Service Commission. The 
Commission may, however, delegate functions to public officers by 
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order undeor section 61 and it has in fact retamed direct control 
only over senior appointments, though an appeal may be made to 
the Commission where any person is dissatisfied. 

Similar provisions apply to the judicial service. The offices of 
Chief Justice, Puisne Judge and Commissioner of Assize are ‘Crown 
appointments’ made by the Governor-General on advice, but as 
in England the Chief Justice and the Puisne Judges hold office 
during good behaviour (not at pleasure) and are not removable 
except by the Governor-General on an address from the Senate 
and the House of Representatives. Moreover their salaries are 
charged on the Consolidated Fund and may not be diminished 
during their terms of office. They are thus given as independent a 
status as constitutional provisions make possible. 

For other appointments there is a Judicial Service Commission 
consisting of the Chief Justice, a Judge of the Supreme Court, and 
one other person who shall be, or shall have been, a Judge of the 
Supreme Court. The Commission is charged with the appointment, 
transfer, dismissal and discii>linary control of judicial officers. 
The Commission may, however, by order delegate to its secretary 
the power to authorize all transfers, other than transfers involving 
increase of salary, or to make acting appointments in such cases 
and subject to such limitation as may be specified in the order. 



Chapter Xni 

DEFENCE AND EXTERNAL AFFAIRS 

Defence and external affairs are branches of Executive 
Government which are vested in the King by section 45 of the 
Constitution. The section empowers the Governor-General te 
exercise these powers, though in fact there is nothing in the Letters 
Patent authorizing him to exercise the prerogative powers of 
declaring war, making peace, sending ambassadors, or entering 
into treaties. It may therefore be assumed that, as in the other 
Dominions, these remain vested in the King, though in accordance 
with section 4 of the Constitution the powers are exercised by the 
King on the advice of the Ceylon Government. By section 46(4) 
of the Constitution the Prime Minister is in charge of defence and 
external affairs and therefore the advice, whether given to the 
King or to the Governor-General, will be given by him, though 
since many of the questions involved will bo important they will 
generally require Cabinet decisions. 

The British Commonwealth of Nations is primarily an organiza- 
tion for securing consultation and, to such extent as may be 
desired, co-operation in defence and external affairs. This is not a 
matter of law but of constitutional practice to which Ceylon has 
decided to conform by signing on 11 November 1947 the Defence 
and External Relations Agreements, which took effect on 4 Febru- 
ary 1948 at the same moment as the other constitutional docu- 
ments. Those are ordinary ‘agreements between Governments’ 
of the type familiar in international relations. In fact, every 
independent country has a network of such agreements covering 
all kinds of subjects from defence to the delivery of telegrams; 
and were it not so international relations would be even more 
chaotic than they are. Like most such agreements, they contain 
no provision for termination or denunciation. They cannot, con- 
sistently with international law or morality, be denounced by 
either side. They are, however, subject to the doctrine of rebtis sic 
stantibus, which means that the mutual obligations disappear once 
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they become obsolete. The application of thi.s doctrine is not easy 
and generally gives rise to controversy; but in this case there 
cannot be any doubt that the Agreements rre based on Cejdon’s 
membership of the British Tommonwealth of Nations. This 
membership is postulated in both prr ambles and is thus a condition 
precedent of the Agreements. Since membership of the Common- 
wealth implies a power to sec(de from the f.'ommonwealth, it 
follow's that in the event of secession Mmn non sic stantibus applies 
and the Agreements 

Though agreements within the Commonwealth are governed 
by international law' it is quite i>iconsi,stont with the ideas of the 
Commonwealth for any member to in'-ist on its legal rights. The 
principle is one of mutual assistance without a nice balaJicing 
of advantages and disadvantages. The analogy of a family rela- 
tionship is in this instance a good one. Law' does i-egulate the 
mutual relations of members of a family, but few families ever 
have cause to ascertain their legal rights and duties beeau.•^e they 
base their moral obligations on a difftTent conception, that of 
mutual assistance. In Ceylon there is no legal obligation on an elder 
brother to finance a younger brother Avho is capable of maintainiiig 
himself, and yet it is the common e.\.pori(Mico that the moral 
obligation i« accepted. So in the Commonwealth neither the United 
Kingdom nor the I)ominion.s pau.se to consider the legal situation 
w'hen a member of the Commonwealth requires assistanc-e. 

The jtroblera, much discussed in Cleylon. of the, binding character 
of these Agreement.s w’as therefore based on the false premis(> that 
the legal situation Avas important. Within the British Common- 
wealth if obligations appear to one side to be onerous or undf'sirable 
it is open to that side to ask for modifications. Indeed, tlie ])jemise 
is false even in relation to ordinary ('Xtenial alfair-s. Nations 
generally do their best to live in peace and friendshi]) and therefore 
do their best to accommodate each other. A nation which b(‘camo 
noted for its inability to keep agreements would soon find itself 
an object of suspicion, but this does not moan that the network of 
agreements by which a nation is bound must forever remain static. 
They are constantly being amended to meet changing conditions. 

The obligations on the United Kingdom under the Defence 
Agreement are as follows ; 
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1 . To give to Ceylon such military assistance for the security 
of its territory, for defence against aggression and for the protection 
of essential communications as it may bo in the mutual interest of 
the two Governments to provide. Though the United Kingdom 
is empowered to base naval and air forces and maintain such land 
forces as may be required for these purposes and as may be 
mutually agreed, it is under no obligation to do so, unless of course 
it can be shown by Ceylon that the obligation to defend Ceylon 
cannot be carried out without such bases and forces. 

2. To furnish Ceylon with such roilitar}’- assistance as may 
from time to time be required towards the training and develop- 
ment of Ceylonese armed forces. 

3. To establish such admini.strative machinery as may bo 
agreed to be desirable, for the purpose of co-operation in regard 
to defence matters, and to co-ordinate and determine the defence 
requirements of both Governments. 

The obligations on Ceylon by the same Agreement are as 
follows 

1. To give to the United Kingdom .such military assistance for 
the security of its territory, for defence against external aggression 
and for the protection of essential communications as it may be 
in the mutual interest of the two Covernmonts to provide. The 
assistance rendered has thus to be in the interest of Ceylon and in 
any case the military a.ssistance which Ceylon can give to the 
United Kingdom is infinitesimal in present conditions. 

2. To grant to the Government of the United Kingdom all the 
necessary facilities for the objects mentioned in (1) as may be 
mutually agreed. Tlicse facilities will include the use of naval and 
air bases and ])orts and military establishments and the use of 
telecommunication facilities, and the right of service Courts and 
authorities to exercise such control and jurisdiction over members 
of the said forces as they exercise at present. 

3. To establish such administrative machinery as may be 
Agreed to be desirable for the i)urpo8e of co-operation in regard to 
defence matters, and to co-ordinate and determine the defence 
requirements of both Governments. 

It Will be seen that the obligations are not exactly mutual 
because, though mutual assistance is provided for, Ceylon’s 
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contributions will be mainly passive, the provision of bases and 
facilities, while those of the United Kingdom will be mainly 
active, the provision of forces. On the other hand, the extent of 
the obligations is a matter for mutual agreement from time to 
time, and no military assistance will be provided on either side 
unless it is in the interest of both that it should be. What the Agree- 
ment sets out to do is to state the practice which applies between 
the United Kingdom and the older Dominions, the difference 
being that whereas now the older Dominions provide the bases at 
their own expense (e.g. Halifax and Esquimalt in Canada and 
Simonstown in South Africa), in Ceylon the United Kingdom will 
provide them at the expense of the United Kingdom tax[>ayers, 
thereby, incidental!}’’, giving Ceylon a large and valuable ‘invisible 
export’ . 

There is nothing in the agreement to comjvel Ceylon to declare 
war when the United Kingdom is at war. Under section 4 of the 
Constitution such a declaration of war must be made b\' the 
King on the advice of the (Jeylon Government, and the decision to 
declare war will no doubt dojwnd in large measure on the 
desirability or otherwise of inviting the United Kingdom to 
furnish military assistance for the defence of Ceylon under the 
Defence Agreement. At the same time, it must be remembered 
that though a State can declare neutrality its deci.sion to remain 
neutral really depend.s on the belligerents. The Scandinavian 
countries and the Netherlands declared theii- neutrality in 1939 
but tliey wore neverthele.s,s invaded by German forces in 1940. 
Eire declared neutrality but remained neutral only becav.se the 
presence of Uniterl Kingdom forces in Northern Ireland, Wales 
and south-west England made invasion by the Germans in 1940 
inopportune. Here again the legal situation is less im|)ortant than 
the naked facts. 

The External Affairs Agreement is designed to bring Ceylon 
iirto the system of consultation which prevails in the remainder of 
the Commonwealth. The basis of this system is the communication 
of information. The United Kingdom keeps the Dominion.s fully 
informed on all aspects of her foreign policy. Copies of all importr nt 
documents are circulated as a matter of routine tlirough the Office 
of Commonwealth Relation.s. It would bo inconsistent with 
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Dominion Status for the United Kingdom to accept active obliga- 
tions on behalf of a Dominion, but a deckdon by the United 
Kingdom may affect indirectly a Dominion or indeed any other 
country. For instance, an agreement with Argentina may affect 
Australian trade, an agreement with Indonesia may affect Ceylon, 
an agreement about sterling may affect the whole sterling group. 
The effect of the system of communication within the Common- 
wealth is that the Dominions are informed while policy is in its 
formative stage, so that they can make suitable representations 
before a formal decision is taken. The information supplied is in 
fact that which is supplied to the Cabinet of the United Kingdom. 
The Dominions, like the Cabinet, know what is going on in the 
Foreign Office. They are brought m before the Foreign Secretary 
asks for Cabinet approval and, since it is the policy of the United 
Kingdom not to injure the Dominions in any way, it would be the 
duty of the Secretary for Commonwealth Affairs to bring to the 
notice of the (Cabinet any objections received from the Dominions. 
Failing representation from the Dominions, however, the Cabinet 
and the Foreign Office are entitled to assume that they have no 
objections. 

The traffic is technically two-way, for the Dominions assume 
the same obligation to keep the United Kingdom and each other 
informed, and the United Kingdom may similarly make repre- 
sentations. Since the volume of external affairs condinrted hy the 
United Kingdom is many times greater than the volume of all 
the external affairs of all the Dominions, the obligations though 
mutual are by no means equal. CIau.se 2 of the External Affairs 
Agreement, however, very correctly makes them niTitual. 

Co-operation is possible in another sphere. The King is repre- 
sented in all foreign capitals by ambassadors, ministers or other 
diplomatic representatives. They are appointed on the advice of 
and paid by the Government of the Ujiited Kingdom. If however 
the Government of a Dominion finds it convenient to be repre- 
sented by the same persons no constitutional difficulty arises. 
The British ambassador in Rio do Janeiro has credentials signed 
by the King and represents the King. The King at times acts on 
behalf of the United Kingdom and at other times on behalf of one 
or more of the Dominions, and so the British ambassador can at 
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times act on behalf of the Government of the United Kingdom 
and at other times on behalf of one or more of the Dominions. If 
on the other hand a Dominion wishes to be separately represented 
at Bio de Janeiro this also can be a^range^i. The British ambas- 
sador then informs the Brazilian Government that His Majesty 
desires to be represented by an additional ambassador or minister 
who will act on behalf of the Dominion. When the Brazilian 
Government agrees, the King on the advice of the Dominion 
Government appoints the person and issues his credentials. Thus 
the Dominion can be separately represented if it so desires or 
represented by the United Kingdom if it prefers. No Dominion 
has in fact provided for representation throughout the world' 
though Canada has ambassadors in the United States, France, 
China, Belgium and Luxembourg, Brazil, Argentina, Chile, Peru, 
Mexico, and the U. S. S. R., and mini.sters in the Netherlands, 
Cuba, Sweden, Norway and Denmark, and .Switzerland. Clause 4 
of the External Relations Agreement extends this arrangement to 
Ceylon. 

The United Kingdom and rao.st of the Dominioits are members of 
the United Nations. Australia, Canada, India, New Zealand, the 
Union of South Africa and the United Kingdom were original 
members; Pakistan wa.s sub.sequently admitted to membership, but 
Eire has been refused membership because of the veto exercised 
under the Charter by the U. S.S. R. on account of Eire’.s neutrality 
daring the war. Ceylon is now entitled to apply for membership and 
Article 5 of the External Affairs Agreement provides for United 
Kingdom support. 




Part II 


CONSTITUTIONAL DOCUMENTS 




Chaptbb I 
THE ACT OF 1947 

T3B CEYLON INDEPENDENCE ACT, 1947 
(11 Geo. 6, Ch. 7) 

An Act to make provision for, and in connexion with, the attain- 
ment by Ceylon of fully responsible status within the British Com- 
monwealth of Nations. — (loth December 1947) 

TfiK phrase ‘fully responsible status within the British Common- 
wealth of Nations’ was used in the announcement made on 18 June 
1947 in the House of Commons by the Secretary of State for the 
Colonies and in the State Council by the Governor of Ceylon. In a 
telegram to Mr D. S. Senanayake the previous day the Secretary 
of State explained that it meant what was usually connoted by 
Dominion Status, but tliat at Sir Oliver Goonetilleke’s suggestion 
‘Dominion Status’ was not iised because it was not well under- 
stood in Ceylon. What the Act in fact does is to confer on the 
tleylon Parliament the. powers possessed bs^tho legislatures of the 
older Dominions under the Statute of Westminster, 1931, and by 
tlie legislatures of India and Pakistan under section 6 of the Indian 
Independence Act, 1947. Mr D. S. Senanayake had indeed suggest- 
ed that this should be done by adding ‘Ceylon’ to section 1 of 
the Statute of Westminster. On further exambiation, however, it 
w'as seen that this step would not be enough. In many Acts of the 
United Kingdom Parliament a distinction is drawn between ‘Domi- 
nions’ or some other form of expression and other territories of the 
Crown. To equate Ceylon with the older Dominions it was neces- 
sary to amend those Acts. The Indian Indeiieiidence Act, 1947, 
left these amendments to be made by Order in Council, and power ^ 
for the same purpose Iras been included in section 4 of the present 
Act. 

The present Act does not in itself confer Dominion Status be- 
cause that is a composite operation requiring changes in the law of 
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the United Kingdom, the law of Ceylon, and the relations between 
Ceylon and the United Kingdom. It has therefore been effected by: 

1. This Act, which alters the law of the United Kingdom and 
confers on the Ceylon Parliament those legislative powers which 
could not be conferred by Order in Council. 

2. The Ceylon Independence Order in Council, 1947, which re- 
moves from the Ceylon Constitution all elements of subordination 
to the United Kingdom. 

3. The Defence and External Affairs Agreements which extend 
to the relations between the United Kingdom and Ceylon the 
practices which apply to the relations between the United King- 
dom and the older Dominions. 

4. The Ceylon (Office of Governor-General) Letters Patent, 1947 , 
which create the office of Governor-General and Commander-in- 
Chief of Ceylon. 

5. The administrative decision by which Ceylon was transferred 
from the jurisdiction of the Colonial Office to that of the Office of 
Commonwealth Relations. 

BE it enacted by the King’s most Excellent Majesty, by and 
with the advice and consent of the Lords Si^iritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows: — 

1 . — (1) No Act of the Parliament of the United Kingdom passed 
on or after the appointed day shall extend, or be doomed to extend, 
to Ceylon as part of the law of Ceylon, unless it is expressly 
declared in that Act that Ceylon has requested, and consented to, 
the enactment thereof. 

(2) As from the appointed day His Majesty’s Government in the 
United Kingdom shall have no responsibility for the government 
of Ceylon. 

(3) As from the appointed day the provisions of tlie First Sche- 
dule to this Act shall have effect with respect to the legislative 
powers of Ceylon. 

Subsection (1) extends to Ceylon, as from the appointed day 
(4 February 1948), the same provisions as applied to the older 
Dominions by section 4 of the Statute of Westminster. Subsection 
(3) similarly extends sections 2, 3, 5, and 6 of the Statute. The 
Statute contains no provision corresponding to subsection (2), 
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because already in 1931 the Government of the United Kingdom 
had no responsibility for the government of the older Dominione. 
There is, however, a corresponding provision in section 7 of the 
Indian Independence Act, 1947. 

By reason of section 9 of the Statute of Westminster, 1931, 
the ‘request and consent’ of Australia must be given by the Parlia- 
ment as well as the Government of the Commonwealth. When the 
Statute was re-enacted for the Union of South Africa by the Status 
of the Union Act, 1934, it was amended so as to make the ‘request 
and consent’ those of the Parliament of the Union. Section 6 of the 
Indian Independence Act, 1947, similarlj^ requires the ‘request and 
<onseiit’ of the legislatures of India and Pakistan . Ceylon follows 
the examples of Canada and New Zealand, where the matter is left 
vague so that in effect the Government would make the ‘request 
and consent’. 

This limited power of legislation was retained in the Parliament 
of the United Kingdom because it was thought that there were 
matters, such as those affectbig the sucoossion to the throne, 
British nationality, etc., on w'hich it would be convenient to have 
a single legislative authority. Also, Canada, Australia and Now 
Zealand may occasionally require imperial legislation, for Canada 
has no power of constitutiomil amendment, while in Australia 
and New Zealand the Constitution Acts cannot in all respects be 
amended by local legislation. 

2 . — As from the appointed day Ceylon shall bo included in the 
definition of ‘Dominion’ in paragraph ( 23 ) of section one hundre<l 
and ninety of the Army Act and of the Air Force Act (which sec- 
tion, in each Act, relates generally to the interpretation of the 
Act), and accordingly in the said paragraph (23), in each Act, for 
the words ‘and Newfoundland’ there shall bo substituted the 
words ‘Newfoundland and Ceylon’. 

The Army Act and the Air Force Act contain codes of rules for 
the discipline of the British Army and the Royal Air Force res- 
pectively. Since a distinction is drawn in those Acts between 
‘Dominions’ and other dominions of the Crown, it was necessary 
to include Ceylon among the ‘Dominions’ 

3 . — (1) No court in Ceylon shall, by virtue of the Indian and 
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Oolonial Divorce Jurisdictioa Acts, 1926 and 1940, have jnrisdic. 
tion in or in relation to any proceedings for a decree for the dis- 
solution of a marriage, unless those proceedings were instituted 
before the appointed day, but, save as aforesaid and subject to 
any provision to the contrary winch may hereafter be made by anj’ 
Act of the Parliament of the United Kingdom or of Ceylon, all 
courts in Ceylon shall have the same jurisdiction under the said 
Acts as they would have had if this Act had not been passed. 

(2) Any rules made on or after the apj)oiuted day under subsec- 
tion (4) of section one of the Indian and Colonial Divorce Jurisdic- 
tion Act, 1926, for a court in Ceylon shall, instead of being made 
by the Secretary of State with the concurrence of the Lord Chancel- 
lor, be made by such authority as may be determined by the law of 
Ceylon, and so much of the said subsection and of any rules in force 
thereunder immediately before the a]»pointed day as requires the 
approval of the Lord Chancellor to the nomination for any purpose 
of any judges of any such court shall cease to have effect. 

(3) The references in subsection (1 ) of this section to proceedings 
for a decree for the dissdution of a marriage include referencOR to 
proceedings for such a decree of pre.suin])tion of death and dissolu- 
tion of a marriage as is authorized by section eight of the Matri- 
monial Causes Act. 1937. 

The Indian and Colonial Divorce Jurisdiction Acts, 1926 and 
1940, gave power to courts in India and the colonies to dissolve 
marriages according to United Kingdom law where the parties 
were domiciled in a part of the United Kingdom. Since Ceylon has 
ceased to be a colony the power is withdrawn by this section. A 
similar provision is to be found in section 17 of the Indian Inde- 
pendence Act, 1947. 

4 . — (1) As from the appointed day, the Acts and Regulations 
referred to in the Second Schedule to this Act shall have effect 
subject to the amendments made by that Schedule, and His 
Majesty may by Order in Council make such further adaptations 
in any Act of the Parliament of the United Kingdom of an earlier 
session than this Act, or in any instrument liaving effect under any 
such Act, as appear to him necessary in consequence of section one 
of this Act: 

Provided that this subsection shall not extend to Ceylon as part 
of the law thereof. 

(2) Notwithstanding anjdhing in the Interpretation Act, 1889, 
the expression ‘colony’ shall not include Ceylon in any Act of the 
Parliament of the United Kingdom passed on or after the appoint- 
ed day or in any such Act passed before that day, but in the same 
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session *» thi4 Aqt, to provide for the independence of Burma as a 
country not within His Majesty’s dominions. 

(3) Any Order in Council made under this section may be varied 
or revok^ by a subsequent Order in Coimcil and, though made 

j after the appointed day, may be made so as to have effect from 
I that day. 

(4) Every Order in Council made under this section shall bo 
laid before Parliament forthwith after it is made, and if either 
House of Parliament within the period of forty days beginning 
with the day on which any such Order is laid before it resolves that 
an Address be presented to His Majesty praying that the Order be 
annulled, no further proceeding.s shall be taken thereunder and 
His Majesty in Council may revoke the Order, so, however, that 
any such resolution or revocation shall be without prejudice to the 
validity of anything previously done under the Order or to the 
making of a new Order. 

In reckoning any such ])eriod of forty days as aforesaid, no ac- 
count shall be taken of any time during which Parliament is 
dissolved or prorogued, or during which both Houses are adjourned 
for more than four days. 

(.■») Notwithstanding an^'thing in suhsectiou (4) of section one 
of the Rules Publication Act, 1893, an Order in Council made under 
this section shall not be deemed to be or to contain a statutory rule 
to which that section applies. 


This section is purely for the pxwpose of assimilating Ceylon with 
tlie older Dominions So far as the law of the United Kingdom is 
concerned. For instance, a certificate of naturalization granted by 
the Governor of Ceylon was recognized in the United Kingdom 
only if it was approved by a, Secretary of State, whereas a certi- 
ficate granted by the Governor-General of Australia required no 
such approval but was recognized in the United Kingdom if the 
law of Australia complied with certain conditions. Ceylon has now 
been placed in the same position as Australia. This does not pre- 
vent Ceylon from having any nationality law it pleases; what it 
means is that if the law satisfies the conditions a i^erson naturalized 
in Ceylon will have the same rights (e.g. the franchise, social 
security, etc.) in the United Kingdom as a person naturalized 
in the United Kingdom. 

The Indian Independence Act, 1947, did not have a series of 
amendments similar to the Second Schedule because in section 18 
it provided for the issue of Orders in Council. Power is also taken 
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in Beotion 4(1) of tfan present section to issue suoh Orders in case 
any amendments havq bdbn overlooked. Snoh Orders may not 
change the law of Ceylon, for that is the concern of the Ceylon 
Parliament. There is power in section 8 of the Ceylon Independence 
Order in Council, 1947, for the Governor-General to amend the 
laws of Ceylon by Proclamation. Thus, United Kingdom law may 
be amended by the King in Council and Ceylon law by the 
Governor-General. 

The Interpretation Act, 1889, defines ‘colony’, but there is in 
United Kingdom law no general definition of ‘Dominion’. Accord- 
ingly subsection (2) takes Ceylon out of the definition of ‘colony’, 
but specific legislation (contained in the Second Schedule) is neces- 
sary to include Ceylon wherever a ‘Dominion’ is referred to. The 
effect is, however, that in the law of the United Kingdom Ceylon 
ceases to be a ‘colony’ and becomes a ‘Dominion’. There would 
have been less misrepresentation in Ceylon if it had been possible 
for the lawyers so to provide by express words; but it will be seen 
from the Second Schedule that this was not possible and that 
individual amendments wore necessary. 

The mere inclusion of Ceylon among the Dominions mentioned 
in Section 1 of the Statute of Westminster, 1931, was not 
feasible; for there was legislation in the United Edngdom both be- 
fore and after 1931 which distingtiished ‘colonies’ and ‘Dominions’. 
Specific legislation, which is contained in the Second Schedule, was 
necessary to alter these provisions so that Ceylon might be trans- 
ferred from the ‘colonies’ to the ‘Dominions’. It was therefore 
decided not to bring Ceylon within the Statute but to re-enact the 
Statute, and this has been done by section 1 and the First Schedule. 

6 .— (1) This Act may be cited as the Ceylon Independence Act, 
1947. 

(2) In this Act the expression ‘the appointed day’ means such 
day as His Majesty may by Order in Council appoint. 

The short title follows that of the Indian Independence Act, 
1947, on which in fact the Ceylon Act was based. The Ceylon 
Gk>vemment ‘advised’ the title, and there was no difficulty about 
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it, for . Doimaipn Status is a status of ix^dependence. India and 
Pakistiui are specifically called ‘Dominions’ because it was neces- 
sary to distinguish th6 new le|al entity, the Dominion of India, 
from tBe old legale ntity India, which included what are now 
Pakistan and the Indian States. Ceylon can call itself the 
Dominion of Ceylon if it so pleases. 


‘The appointed day’ yr&a 4 February 1948, as fixed by the Ceylon 
Independence (Commencement) Order in Council, 1947, the text 
of which is given post. 


SCHEDULES 

FIRST SCHEDULE 
Legislative Powers of Ceylon 

1. — (1) The Colonial Laws Validity Act, 1865, shall not apply to any law 
made after the appointed day by the Parliament of Ceylon. 

(2) No law and no provision of any law made after the appointed day by 
the Parliament of Ceylon shall be void or inoperative on the ground that it is 
mpugnant to the law of England, or to the provisions of any existing or future 
Act of Parliament of the United Kingdom, or to any order, rule or regulation 
made under any such Act, and the powers of the Parliament of Ceylon shall 
include the power to repeal or amend any such Act, order, rule or regulation in 
BO for as the same is part of the law of Ceylon. 

2. The Parliament of Ceylon shall have full power to make laws haying 
extra-territorial operation. 

3. Without prejudice t'o the generality of the foregoing provisions of this 
Schedule, sections seven hundred and thirty-five and seven hundred and 
thirty-six of the Merchant Shipping Act, 1 894, shall be construed as though 
refermce therein to the legislature of a British possession did not include 
reference to the Parliament of Ceylon. 

4. Without prejudice to the generality of the foregoing provisions of this 
Schedule, section four of the Colonial Courts of Admiralty Act, 1890 (which 
reqiiires certain laws to be reserved for the signification of His Majesty’s 
pleasure or to contain a suspending clause), and so much of section seven of 
that Act as requires the approval of His Majesty in Council to any rules of 
Court for regulating the practice and procedure of a Ctdonial Court of 
Admiralty, shall cease to have effect in Ceylon. 


1 . This paragraph repeats verbatim section 2 of the Statute of 
Westminster, 1931, save that it took effect on 4 February 1948. 
The Act took effect at midnight on 3/4 February. It then became 
an ‘existing’ Act and so can be amended by the Parliament of 
Ceylon. Eire and the Union of South Africa have in fact amended 
the Statute of Westminster under section 2 thereof, which con- 
tained the phrase ‘existing or future Act of Parliament’. 



130 THB CON8TiTtT*lt>» OF ^mTJiPW 

2. TtuB paragraph repeats verbatim aeotion 3 of tib.e Statute of 
Westminster, 1931. Before 4 February 1948 the Ceylon Parliament 
could enact extra-territorial legislation only if it was necessary for 
the ‘peace, order or good government’ of Ceylon. An Act of Parlia- 
ment cannot now be questioned on the ground that it deals with 
acts or persons outside Ceylon. 

8. This paragraph is probably not strictly necessary, since it 
should be covered by paragraph 1. The provision has been inser- 
ted ‘for avoidance of doubts* because a similar provision is 
contained in section 5 of the Statute of Westminster, 1931. 

4. This paragraph similarly re-enacts section 6 of the Statute 
and for the same reason. 

SECOND SCHEDULE 

Amendments not Aefecting Law op Ceydon 
British Naticmality 

1. The following enactments (which provide for certiBcates of naturaliza- 
tion granted and other things done under the law of one part of His Majesty’s 
dominions to be recognized elsewhere), namely — 

(а) section eight of the British NationiUity and Status of Aliens Act, 

1914 ; and ^ 

(б) paragraph (c) of section eight of the British Nationality and Status of 

^iens Act, 1943; 

shall apply in relation to Ceylon as they apply in relation to the Dominions 
specified in the First Schedule to the said Act of 1914. 

Financial 

2. As respects goods imported after such date as His Majesty may by Order 
in Council appoint section four of the Import Duties Act, 1932, and section 
two of the Me of Man (Customs) Act, 1932 (wliich relate to imperial preference 
other than colonial preference), shall apply to Ceylon. 

3. In section nineteen of the Finance Act, 1923 (which, as extended by sec- 
tion twenty-six of the Finance Act, 1925, provides for exemption from income 
tax and land tax of the High Commissioner and other officials of self-governing 
dominions), the expression ‘self-governing dominion’ shall include Ceylon. 

4. In the Colonial Stock Act, 1934 (which extends the stocks which may be 
treated as trustee securities), the expression ‘Dominion’ shall include Ceylon. 

Visiting Forces 

5. The following provisions of the Visiting Forces (Britidi Commonwealth) 
Act, 1933, namely — 

(a) section three (which deals with deserters); 

(5) section four (which deals with attachment and mutual powers of 
command); 

(c) the definition of ‘visiting force’ for the purposes of that Act generally 
which is contained in section eight thereof; 
shall apply in relation to forces raised in Ceylon as they apply in relation to 
forces rais^ in the Dominions within the meaning of the Statute of West- 
minster, 1931. 
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Ship* and Aimraft 

41 . — (1) In the definition of ‘Dominion ehip or aircraft’ coatained in sub* 
section (2) of section three of the Emergency Powers (Defence) Act, 1939, and 
in that contained in Be^olation one hundred of the IWeAce (General) Begula- 
tions, 1939. the expreanon 'a Dominion’ shall include Ceylon. 

(2) Paragraph (2) of Regulation fifty-four of the Defence (General) Regula- 
tions, 1939 (which confers power by notice to requisition from certain British 
subjects and companies space or accommodation in ships and aircraft), 
shall not authorize service of a notice on a British subject resident in Ceylon or 
a corporation incorporated under the law of Ceylon. 

7. The Ships and Aircraft (Transfer Restriction) Act, 1939, shall not apply 
to any ship by reason only of its being registered in, or licensed under the law 
of, Ceylon; and the penal provisions of that A(t shall not apply to persons 
in Ceylon (but without prejudice to the operation with respect to any ship to 
which that Act does apply of the provisions thereof relating to the forfeiture 
of ships). 

8. In the Whaling Indust^ (Regulation) Act, 1934, the expression ‘British 
ship to which this Act applies’ shall not include a British ship registered in 
Ceylon. 

MatritnoniaJ. Cause* 

9. Section four of the Matrimonial Causes (War Marriages) Act, 1944 (which 
provides for the general recognition in British courts of decrees and orders 
made by virtue of that Act or of any law passed in a part of His Majesty’s 
dominions outside the United Kingdom and declared by an Order in Council to 
correspond to that Act), shall, in relation to the making of any further Order 
in Council as respects a law of Ceylon, apply subject to the same provision for 
securing reciprocity as is made by proviso (ii) to subsection (1) thereof in the 
ease of Dominions within the meaning of the Statute of Westminster, 1931. 

Copf/right 

10. If the Parliament of Ceylon repeals or amends the Copyright Act, 1911, 
as it forms part of the law of Ceylon, then — 

(a) except by virtue of sub-paragraph (&) of this paragraph, that Act 

shall no longer' apply in relation to Ceylon as a part of His Majesty’s 
dominions to which the Act extends, so, however, that this pro- 
vision shall not prejudicially affect any legal rights existing at the 
time of the repeal or amendment: 

(b) Ceylon ahaU bo included in the expression ‘self-governing dominion’ 

for the purposes of subsection (2) of section twenty-five and sub- 
section (3) of section twenty-six of that Act (which relate to reci- 
procity with self-governing dominions having their own copyright 
law), and the said subsection (2) shall have eifeot in relation to 
Ceylon as if that Act, so far as it remains part of the law of 
Ceylon, had been passed by the Parliament thereof. 
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THE CEYLON INDEPENDENCE {COMMENCEMENT) 
ORDER IN COUNCIL, 1947 

At the Court at Buckingham Palace, the 19th day of 
December, 1947 
Present: 

The King’s Most Excellent Majesty in Council. 

WHEREAS by the Ceylon Independence Act, 1947, provision 
is made for the attainment by Ceylon of fully responsible status 
within the British Commonwealth of Nations: 

AND WHEREAS in the said Act the expression ‘the 
appointed day’ means such day as His Majesty may by Order 
in Council appoint: 

AND WHEREAS it is expedient to appoint, by this Order, 
the appointed day for the purposes of the said Act: 

NOW, THEREFORE, His Majesty, in exercise of the powers 
conferred on Him by the Ceylon Independence Act, 1947, and 
of all other powers enabling Him in that behalf, is pleased, by 
and with the advice of His Privy Council, to order, and it is 
hereby ordered as follows: — 

1. This Order may be cited as the Ceylon Independence 
(Commencement) Order in Coimcil, 1947. 

2. The appointed day for the purposes of the Ceylon Indepen* 
dence Act shall be the fourth day of February, 1948. 

The ‘appointed day’ for the Ceylon Independence Act, 1947, 
was also the date of operation of the Ceylon Independence Order in 
Council, 1947: see section 1(4) of that Order. It was, too, the 
date on which the Agreements took effect: see clause 5 of the 
Defence Agreement, clause 7 of the External Affairs Agreement 
and clause 6 of the Public OflScers Agreement. 
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THE ORDERS IN COUNCIL, 1946 AND 1947 

THE CEYLON INDEPENDENCE ORDER 
IN COUNCIL, 1947 

At the Court at Buckingham Palace, the 19th day of 
December, 1947 

Present: 

The King’s Most Excellent Majesty in Council. 

WHEREAS by the Ceylon (Constitution) Order in Councif, 
1946 (hereinafter called ‘the Principal Order') as amended by 
the Ceylon (Constitution) (Amendment) Order in Council, 1947, 
the Ceylon (Constitution) (Amendment No. 2) Order in Council, 
1947, and the Ceylon (Constitution) (Amendment No. 3) Order 
in Council, 1947 (hereinafter together called 'the Amending 
Orders’) provision is made for the Government of Ceylon and 
For the establishment of a Parliament in and for Ceylon: 

AND WHEREAS by the Ceylon Independence Act, 1947, 
provision is made for the attainment by Ceylon of fully 
Jesponsible status within the British Commonwealth of Nations: 

AND WHEREAS.it is ex])edient for the same purpose that 
the Principal Order and the Amending Orders should be 
imended in the manner hereinafter appearing; 

NOW, THEREFORE, it is hereby ordered by His Majesty, 
by and with the advice of His Privy Council as follows: — 

1 . — (1) This Order may be cited as the Cejdon Independence 
Order in Council, 1947. 

(2) The Principal Order, the Amending Orders and this Order 
aiay be cited together as the Ceylon (Constitution and 
Independence) Orders in Council, 1946 and 1947. 

(3) This Order shall be construed as one with the Principal 
3rder. 

(4) This Order shall come into operation on the day appointed 
by His Majesty by Order in Council as the appointed day for 
ihe purposes of the Ceylon Independence Act, 1947. 

The phrase ‘construed as one’ means that the Orders must 
be regarded as a single instrument which may be properly 
lesoribed as ‘the Constitution’, though the Ceylon Independence 
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Act, 1947, was necessary to remove the limitations oq 
independence which would have been implicit in that Constitution 
if the Orders in Council had stood alone. This was the defect 
implicit in the so-called ‘Sri Lanka Bill’ which was refused the 
royal assent but would not have conferred independence or 
Dominion Status even if it had received that assent. In fact, it 
probably could not have been read as conferring the powers 
conferred by the present Orders in Council. 

The date of operation was 4 February 1948 : see Ceylon Inde- 
pendence (Commencement) Order in Council, 1947. 

2 . — (1) {Incorporated in the Principal Order) 

(2) Every reference in the Principal Order to the Governor 
shall be read and construed as a reference to the 
Governor-General. 

{Accordingly, the expression ‘ Governor- General’ has been 
substituted for 'Governor' in the Principal Order as printed 
on succeeding pages) 

3 . — {Incorporated in the Principal Order) 


4 . — The power of His Majesty, His Heirs and Successors, 
with the advice of His or Their Privy Council — 

(o) to make laws having effect in the Island for the 
purposes specified in subsection (1) of section 30 of 
the Principal Order; and 

(6) to revoke, add to, susjiend or amend the Principal 
Order or the Amending Orders, or any part of those 
Orders, 
shall cease to exist. 

When the King confers a Constitution on a territory and fails 
to reserve a power of legislation or constitutional amendment to 
himself he loses that power; Campbell v. Hall, Cowp. 204. The only 
instruments relating to Ceylon which he may now execute are: 

Letters Patent constituting the Office of Governor-General; 

The Commission appointing the Governor-General; 

The Instructions to the Governor-General. 

In accordance with section 4 of the Ceylon (Constitution) 
Order in Council, 1946, these must be issued on the advice of the 
Ceylon Government. The Letters Patent and the Instructions 
now in operation are printed post. The Commission is personal 
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to the Govemor-General or the Officer adminiatrating the 

Government. 

6 . — No Bill passed by both Chambers of the Legislature of 
the Island, or by the House of Representatives alone, in 
accordance with the provisions of the ftincipal Order shall be 
reserved for the signification of His Majesty’s pleasure; and the 
provisions in that behalf contained in sections 36 and 37 of the 
Principal Order shall accordingly cease to have effect. 

The power of reservation, though in operation in most of the 
Dominions, has been abolished in Ceylon. A Bill may be given 
assent or refused assent: see Ceylon (Constitution) Order in 
Council, 1946, section 36. 

6 . — ^The provisions of the Principal Order and of the Amending 
Orders specified in Column 1 of the Schedule to this Order 
are hereby revoked to the extent, or amended in the manner, 
specified in Column 2 of that Schedule. 

The revocations and amendments have been incorporated in 
the text of the Orders as printed post. 

7 . — ^Nothing in this Order shall be construed as affecting — 

(a) the continuance, subject to the modifications made by 

this Order, of the Parliament of Ceylon as 
constituted immediately before the commencement 
of this Order; 

(b) save as expressly provided by this Order, the tenure of 

office of any Minister, Parliamentary Secretary, 
Senator, or Member of the House of Representatives, 
or of any person appointed to any office under the 
provisions of the Principal Order; or 

(c) the validity or continued ojjeration of any Proclamation, 

Order, Regulation or other Instrument made under 
the Principal Order before the commencement of 
this Order, without prejudice however to any power 
to amend, revoke or replace any such Instrument. 

The Parliament of Ceylon was prorogued at the end of January 
1948 and a second session was opened with a formal ceremony 
by H.R.H. the Duke of Gloucester, who held a special Commission 
from the King and thus had power to act on the King’s behalf 
under section 7 of the Ceylon (Constitution) Order in Council, 1946. 
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8.— The Grovemor-General may, before the exphy of a period 
of six months from the commencement of this Order, by nocla- 
mation published in the Government Gazette, make such provi- 
sion as he is satisfied is necessary or expedient, in consequence 
of the provisions of this order, for modifying, adding to or 
adapting any written law which refers in whatever terms to the 
Governor or to any public officer or authority, or otherwise for 
bringing any written law into accord with the provisions of this 
Order and of the Principal Order as amended by this Order, or 
for giving effect to those provisions. 

The Governor-General acts on ‘advice’ in accordance with 
section 4 of the Ceylon (Constitution) Order in Council, 1946. 

THE CEYLON (CONSTITUTION) ORDER IN COUNCIL, 

1946 

At the Court at Buckingham Palace, the 15th day of May, 1946 

Present : 

The King’s Most Excellent Majesty in Council. 

WHEREAS by the Orders in Council set out in the First 
Schedule to this Order provision is made for the constitution 
of a State Council for the Island of Ceylon : 

AND WHEREAS in the years 1944 and 1945 a Commission 
was appointed by His Majesty’s Government under the chair- 
manship of the Right Honourable Herwald, Baron Soulbury, 
O.B.E., M.C., to visit the Island of Ceylon in order to examine 
and discuss proposals for constitutional reform, and the said 
Commission duly visited the Island and made a report to His 
Majesty’s Government ; 

AND WHEREAS a Statement of Policy on Constitutional 
Reform in Ceylon was presented to Parliament by His Majesty’s 
Government in the month of October, 1945 : 

AND WHEREAS paragraph 10 of the said Statement of Policy 
contained the following decision : 

‘His Majesty’s Government are in sympathy with the 
desire of the people of Ceylon to advance towards Dominion 
status and they are anxious to co-operate with them to that 
end. With this in mind. His Majesty’s Government have 
reached the conclusion that a Constitution on the general 
lines proposed by the Soulbury Commission (which also con- 
forms in broad outline, save as regards the Second Chamber, 
with the Constitutional scheme put forward by the Ceylon 
Ministers themselves) will provide a workable basis for 
constitutional progress in Ceylon. 

‘Experience of the working of Parliamentary institutions 
in the British Commonwealth has shown that advance to 
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Dominion Status has been effected by modification of existing 
constitutions and by the establishment of conventions which 
have grown up in actual practice. 

‘Legislation such as the Statute of Westminster has been 
the recognition of constitutional advances already achieved 
rather than the instrument by which they were secured. It 
is therefore the hope of His Majesty’s Government that the 
new Constitution will be accepted by the people of Ceylon 
with a determination so to work it that in a comparatively 
short space of time such Dominion Status will be evolved. 
The actual length of time occupied by this evolutionary 
process must depend upon the experience gained under the 
new constitution by the people of Ceylon’; 

AND WHEREAS, having regard to the matters aforesaid, it 
is expedient to revoke the said Orders in Council and to make 
other provision in lieu thereof: 

NOW, THEREFORE, it is hereby ordered by His Majesty, 
by and with the advice of His Privy Council, as follows: — 

This preamble is now matter of history, since the policy of 
His Majesty’s Government stated in October lOd.”) was changed 
,n June 1947. Since a preamble is not part of an enactment, 
however, it has not been revoked. 

The paragraph quoted was inserted because Mi‘ D. S. 
Senanayake wanted some reference to DoininioTi Status or 
independence and it was not jmssible to agree on a form of words. 
It was therefore decided to insert the whole of paragraj)h 10 of 
the White Paper. 


PART 1 
Preliminary 

1 . — {]) This Order may be cited as the Ceylon (Cons‘itutiun) 
Orde." in Council, 1946, 

(2) Nothing in this Order shall extend to the Maldiv ■ Islands. 

Subsection (1) is identical (except for the change of date) 
with the first sentence of section 1 of the Ministers’ draft, while 
subsection (2) is identical with section 2 of that draft. 

The Order in Council derives its legal validity from the royal 
prerogative. The Maritime Provinces were ceded to the Crown 
by the Treaty of Amiens, 1802, and the Kandyan Provinces 
by the Kandyan Convention, 1815. The King thus obtained 
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power to legislate for the whole Island. He retained that power 
be ause in each siicoessive Constitution he reserved to himself 
power to enact laws, the last such reservation (except in relation 
to minor constitutional amendments) being in Article 98 of the 
Ceylon (State Council) Order in Coimcil, 1931. A similar power 
was reserved in section 30(4) of the present Order, but it has 
been abolished by section 4 of the Ceylon Independence Order 
in Council, 1947. Amendments to this Constitution must therefore 
be made by legislation of the Ceylon Parliament in accordance 
with section 29(4). 

The Maidive Islands are not part of Ceylon. Indeed they are 
not British territory at all but an independent State under 
the suzerainty of the Crown. For convenience the Governor 
acted for the Eling and received the annual Maldivian tribute, 
but the Governor-General will not do so because he is not a 
representative of the Government of the United Kingdom, which 
is responsible for the exercise of the King’s functions as suzerain. 
The functions have been taken over by the High Commissioner 
for the United Kingdom in Ceylon. 

The documents refer to 'dependencies’ of Ceylon, but it is 
not known where such dependencies are. The islands off the 
coast are parts of the mainland Provinces and therefore of ‘the 
Island’. 

2. — (1) This Order shall be published in the Government Cktzdte. 

(2) Parts I, IV and IX of this Order shall come into 
operation on the date on which this Order is published in the 
Government Gazette. 

(3) Part III of this Order shall come into operation on such 
date as the Governor may appoint by Proclamation, being a 
date not earlier than nine months from the date on which this 
Order is published in the Government Gazette. 

(4) Parts II, V, VI, and VII of this Ordef shall come into 
operation on such date or dates as the Governor may appoint by 
Proclamation, being a date or dates not later than the date on 
which the names of Members elected to the first House of 
Representatives are first published in the Government Gazette. 

(6) Part VIII of this. Order shall come into operation on the 
date of the first meeting of the House of Representatives. 
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Subsection (1) is taken from the Ministers’ Draft, section 1. 
The Ministers’ draft had a much simpler scheme for bringing the 
Constitution into operation. It had two dates, the ‘date of 
operation' when the Constitution was published in the Gazette 
and the ‘date of appointment’ when the Constitution came into 
full operation. The several provisions indicated on which date 
they were to take effect. The drafting scheme has been altered, 
however, so as to put the transitional provisions at the end, where 
they can be ignored once the Gonstituticm is in full operation. 
In order to effect this, it was necessary to specify a series of dates 
for the coming into operation of the various parts. 

The scheme may be summarized as follows. Part IV, which 
deals with the delimitation of electoral districts, and Part IX, 
which deals with the transitional stage, together with the general 
provisions of Part I, came into operation as soon as the Order 
was published. So also did the Ceylon (Electoral Registers) 
Order in Council, 1946. Accordingly, the Delimitation Commission 
could be appointed immediately and could proceed with the task 
of determining the new constituencies. When that had been done, 
the Legal Secretary could have the electoral registers prepared 
under the old Order in Council as amended by the new one. 

The next stage w'as the holding of elections to the House of 
Representatives. Accordingly, Part III, dealing with the 
egislature, was brought into operation by Proclamation. 
S'ine months at least had to be allowed for the preliminar}" work. 
That is, the Proclamation could not be issued before 17 February 
1947. Part III also contains all the provisions relating to the 
Senate, so that as soon as the House of Representatives w'aa 
ionstituted the Senate also could be constituted. It was then 
)08sible to bring the rest of the Constitution into operation. 

It was originally intended to bring Part VIII into operation 
on I October 1947 but, since it seemed likely that the elections 
would take longer than had been anticipated, the Order was 
amended to bring Part VIII into operation at the first meeting 
of the House of Representatives. 

3. — (1) In this Order, unless the context otherwise requires — 
‘adjourn’ with its grammatical variations and cognate expressions 
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means terminate a sitting of the Senate or the House oi 
Bepresentatives, as the case nsay be; 

‘British subject’ means any person who is a British sub- 
ject according to the law for the time being of the United 
Kingdom, any person who has been naturalized under any 
enactment of any of His Majesty’s dominions, and any 
person who is a citizen or subject of any of the Indian States as 
defined for the purposes of the Government of India Act, 1935; 

‘dissolve’ with its grammatical variations and cognate 
expressions means terminate the continuance of a Parliament; 

‘elector’ means a person entitled to vote at an election of 
a Member; 

‘the existing Orders in Council’ means the Ordws in 
Council set out in the First Schedule to this Order; 

‘general election’ means the first general election of Mem- 
bers after the date on which this Part of this Order comes into 
operation or a general election of Members after a dissolution; 

'Governor-General’ means the Governor- General and 
Commander-in-Chief of the Island and includes the Officer for 
the time being Administering the Government and, to the extent 
to which a Deputy for the Governor-General is authorized to act, 
that Deputy; 

‘Island’ means the Island of Ceylon and the dependencies 
thereof; 

‘judicial office’ means any paid judicial office; 

‘Legislative Council’ means the Legislative Council which 
was constituted by the Ceylon (Legislative Council) Order in 
Council, 1923; 

‘Member’ or ‘Member of Parliament’ means a Member of the 
House of Representatives; 

‘Parliament’ means the Parliament of the Island; 

‘President’ means the President, for the time being, of the 
Senate and includes the Deputy President or other Senator who 
may for the time being be acting as President; 

‘Proclamation’ means a Proclamation by the Governor- 
General published in the Got'emment Gazette-, 

‘prorogue’ with its grammatical variations and cognate 
expressions means bring a session of Parliament to' an end; 

‘public office’ means any office the holder of which is a 
public officer; 

‘public officer’ means any person who holds a paid office, other 
than a judicial office, as a servant of the Crown in respect of 
the Government of the Island, but does not include — 

(o) the Governor-General or any member of the Governor- 
General’s office or of his personal staff, 

(6) the President, the Speaker or an officer of the Senate or 
the House of Representatives, 

(c) the Clerk to the Senate, the Clerk to the House of 
Representatives or a member of the staff of the 
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Clerk to the Senate or the Clerk to the House of 
Bepresentatives, 

(d) a Minister or Parliamentary Secretary, or a person who, 

having held office as a Minister under the existing 
Orders in Council immediately prior to the date on 
which Part III of this Order comes into operation, 
continues to hold office as a Minister at any time 
during the period commencing on that date and end- 
ing on the date on which Ministers or other authorities 
assume charge of such functions as may be assigned 
to them under this Order, 

(e) a Senator or a Member of Parliament by reason only of 

the fact that he receives any remuneration or 
allowance as a Senator or Member, 

(/) a member of the Judicial Service Commission, 

Ig) a member of the Public Service Commission, 

(ft) the Auditor-General, 

(1) a member of the Ceylon Defence Force or of the Ceylon 

Naval Volunteer Force or of any othtT naval, mili- 
tary, or air force that may be raised mider the 
provisions of any Act of Parliament, by reason only 
of his membership of any such force, 

(j) a Crown Advocate other than a Crown Counsel, 

(k) a Crown Proctor; 

‘Secretary of State' means one of His Majesty's Principal 
Secretaries of State; 

‘Senator’ means a person who is for the time being a 
Member of the Senate; 

‘Session’ means the meetings of Parliament commencing 
when Parliament first meets after being con.stituted under this 
Order, or after its prorogation or dissolution at any time, and 
terminating when Parliament is prorogued or is dissolved 
without having been prorogued; 

‘Sitting’ means a period during which the Senate or the 
House of Representatives, as the case may be. is sitting conti- 
nuously without adjournment, and includes any period during 
which the Senate or the House of Representatives is in 
Committee; 

‘Speaker’ means the Speaker for the time being of the 
House of Representatives and include.s the Deputy Speaker or 
other Member who may for the time being be acting as Speaker; 

‘State Council’ means the State Council constituted by the 
Ceylon (State Council) Order in Council, 1931; 

‘United Kingdom’ means the United Kingdom of Great Britain 
and Northern Ireland. 

(2) Any reference in this Order to an Order in Council shall be 
construed as a reference to that Order as amended by any 
subsequent Order. 
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(3) Any reference to the holder of a particular judicial or public 
ofBice shall be deemed to include a reference to a person acting 
in that office. 

(4) In the interpretation of this Order, the provisions of the 
Interpretation Ordinance other than the definition of ‘the 
Government’ shall, subject to the express provisions of this 
Order, and notwithstanding any provision to the contrary in that 
Ordinance, apply as it applies for the interpretation of an 
Ordinance of the State Council, or of an Act of Parliament. 

Most of these definitions are taken from the Ministers’ draft, 
section 4, though in some cases with drafting amendments. 

It may be convenient at this point to explain the words relating 
to sittings of the two Chambers. They are not normally included 
in Constitutions but were included in the Ministers’ draft, and 
hence in this Constitution, because the State Council, which had 
executive as well as legislative functions, followed an entirely 
different procedure. First, it should be noted that ‘Parliament 
is often used colloquially to describe a permanent institution. 
Legally and historically, however, it is not so. There is a new 
Parliament every time the Governor-General summons a new 
Parliament. A Parliament is brought into existence by a Procla- 
mation under section 15(1), which summons a Parliament. That 
Parliament continues in existence until it is dissolved by Procla- 
mation under section 15(1). The word ‘dissolve’ is therefore defined 
by the present sec^tion as meaning terminate the continuance of a 
Parliament. But a Parliament may be in existence without 
actually meeting — there have been periods in British history 
when Parliament did not sit for years, though this is not possible 
in Ceylon because by section 15(2) Parliament must be sum- 
moned to meet once at least in every year. Parliament, then, is 
summoned to meet under section 15(1) and then holds a ‘session’, 
which is defined in the present section. The session continues 
until the Parliament is dissolved or prorogued. Prorogue is defined 
in this section to mean bring a session to an end. The effect of a 
prorogation is to bring all the business to an end in both Chambers, 
so that anything which has not been completed has to be started a- 
new in the new session unless the Chamber concerned has specially 
resolved to carry it over. This arrangement, which is in operation 
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in the Parliament of the United Kingdom, was not in operation 
in the State Council because it was an executive body which 
had only one session during the lifetime of the Council. It has 
been extended to the Ceylon Parliament because it is extremely 
useful to have the order paper completely cleared once a year. 
Tt may be expected that normally a session will begin in February 
and end in November or December. But though Parliament will 
be in session between summons and prorogation or dissolution, 
the Chambers will not always be sitting. Either Chamber may 
adjourn as it pleases, or in accordance with Standing Orders, and 
adjourn is defined to mean terminate the sitting of the Chamber 
concerned, while sitting is defined as a period during which the 
Chamber concerned is sitting continuously without adjournment, 
including any period during which the Chamber is in committee. 

The definition of ‘British subject’ is unusual because it includes 
not only those who are British subjects under the British Nationa- 
lity and Status Acts of the United Kingdom, but also those who 
are naturalized under any law of a Dominion which makes persons 
British subjects in the Dominion without making them British 
subjects under the British Nationality and Status of Aliens Acts. 
Further, it includes persons who are citizens or subjects of any 
of the Indian States. .This was provided under Article 4 of the 
Order in Council of 1931, though the drafting was different, 
because many of those who in Ceylon are classified as ‘Indians’ 
are not British subjects but citizens or subjects of (States like 
Cochin, Mysore and Travancore. If the definition were limited 
to British subjects, these persons would be excluded from the 
franchise and from election to the House of Re])resentatives or 
the Senate. 

The general definition of ‘British subject’ in the narrower 
sense is contained in section 1 of the Briti.sh Nationality and 
Status of Aliens Act, 1914. It includes every person born within 
His Majesty’s dominions (which include Ceylon, India, Pakistan, 
the other Dominions, and the colonies, but not the protectorates 
and mandated territories), and any person born out of those 
dominions of a father who at the time of the birth was a British 
subject, provided that the father was born within the dominions. 
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Hiere are, however, additions and qualifications in the Acts. 
Such persons are ‘British subjects by birth’. It is also possible 
to become a ‘British subject by marriage’. In general, a woman 
who marries a British subject becomes a British subject. Further, 
there are provisions under which a person can become a ‘British 
subject by naturalization’. A Dominion can, by legislation under 
the Statute of Westminster, 1931, repeal or ammid the British 
Nationality and Status of Aliens Acts in their application to the 
Dominion. Thus, Irish citizens are not British subjects so far as 
the law of Eire is concerned, but they are (if they come within 
the British Nationality and Status of Aliens Acts) British subjects 
under the law of the United Kingdom and will thus be British 
subjects in Ceylon. The law of a Dominion can also provide for 
the naturalization of persons as British subjects within the 
Dominion, and under the definition in this section they will 
become British subjects in Ceylon even if they have not been 
naturalized under the British Nationality and Status of Aliens 
Acts. Ceylon has under the Ceylon Independence Act, 1947, a 
similar power to repeal or amend the British Nationality and 
Status of Aliens Acts and to naturalize persons as British 
subjects. 

So long as India and Pakistan are parts of the British 
Commonwealth of Nations, persons born in India or Pakistan 
and persons born outside the British dominions whose 
fathers were British subjects born in India or Pakistan, 
will be British subjects for the purposes of this Constitution. 
If, however, India or Pakistan ceases to be part of the 
Commonwealth, then persons born there after that date 
will not be British subjects. The status of persons born 
before that date would no doubt be determined by the 
legislation which separated India or Pakistan from the British 
Commonwealth. Unless some special legislation was passed 
however, ‘Indians’ born in Ceylon would continue to be British 
subjects. On the other hand, citizens or subjects of the Indian 
States would continue to be British subjects under this Constitu- 
tion unless some special legislation were passed. 

It will be appreciated that the above is a mere summary of 
complicated legal provisions, and for actual legal interpretation 
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refeten<ie should be mode to the British Nationality and Status 
of Aliens Aet. 

The definition of ‘Govemor-Gteneral’ replaces section 33 of 
the Ministers’ draft. The appointment of a Governor-General 
■was not provided for by the Constitution Order of 1946, apparently 
because it was thought more consonant with Ceylon’s semi- 
subordinate status so to provide by Letters Patent. In the new 
section 4 inserted by the Ceylon Independence Order in Council, 
1947, however, the scheme of the Ministers’ draft was restored 
and in fact part of section 33 of the Ministers’ draft was incorporated 
verbatim. It was however decided not to insert in the Constitution 
provisions for the appointment of an Officer administrating 
the Government or a Deputy. He is brought in by the present 
section but the actual appointment is covered by Articles 7 and 
8 of the Letters Patent. Failing a specific appointment the Chief 
Justice will administer the Government, as the Soulbury Com- 
mission recommended (para. 347). 

The definition of ‘public officer’ is not free from difficulties. It 
may be noted first that it excludes a judicial officer, which 
means any person holding a paid judicial office. Secondly, it 
excludes all persons who are not servants of the Crown. There 
is a great deal of English case law on this point, and some of 
the difficulties might have been avoided if the apparently less 
exact phrase ‘paid office under the Crown’ in section 4 of the 
Ministers’ draft had been used. The person must be a servant of 
the Crown in respect of the Government of the Island, thus 
excluding persons who are servants of the Crown in respect 
of some other Government, such as that of the United Kingdom 
or India. Employees of the University, teachers in assisted 
schools, and employees of local authorities and- other autonomous 
bodies, whether or not financed in whole or in part out of moneys 
provided by Parliament, would not be servants of the Crown. 
It is generally held (though the matter is not free from doubt) 
that a member or servant of a body appointed by Commission 
from the Crown is not a servant of the Crown. 

The folio-wing notes on the classes excluded from the definition 
may be helpful: — 
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(a) The Qovemor-General includes his Deputy and the Officer 
Administering the Government: see the dej^ition of ‘Governor. 
General’. The Secretary to the Governor-General, the Private 
Secretary, and the clerical and donfestio staff' at Queen’s House 
are 'within the sub-paragraph. 

{b) There is no specific provision for the payment of these 
Officers, except (in the case of officers of the House of Bepresenta- 
tives) as a transitional measure under section 75. Such provision 
may, however, be made by law. The Ministers’ draft, section 32(3), 
made specific provision. 

(c) These Officers are provided for by section 28. There is no 
Specific provision for the payment of salaries, but such salaries 
may be provided by law. 

(d) There is no specific provision for the payment of salaries, 
but salaries may be provided by law. Specific provision was made 
in section 49 of the Ministers’ draft. It seems clear that a Minister 
under the Donoughmore Constitution was included, but owing 
to a doubt an amendment was made to make it clear. 

(/) The salary of an appointed member of the Judicial Service 
Commission is provided for by section 53(6). He may not, however, 
be a Senator or a Member of Parliament. 

{g) The salary of a member of the Public Service Commission is 
provided for by section 58(7). He may not, however, be a Senator 
or a Member of Parliament. ^ 

(A) The salary of the Auditor-General is provided for by section 
70(2). 


PART II 

The Go vernok- General 

4 . — (1) The Governor-General shall be appointed by His 
Majesty, and shall have and may exercise in the Island during 
His Majesty’s pleasure, but subject to the provisions of this 
Order, such powers, authorities and functions of His Majesty as 
His Majesty may bte pleased to assign to him. 

(2) All powers, authorities and functions vested in His Majesty 
or the Governor-General shall, subject to the provisions of this 
Order and of any other law for the time being in force, be 
exercised as far as may be in accordance with the constitutional 
conventions applicable to the exercise of similar powers, autho- 
rities and functions in the United Kingdom by His Majesty: 
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Provided that no act or omisaion on the part of the Governor- 
General ahall be called in question in any court of law or other- 
wise on the ground that the foregoing provisions of this sub- 
section have not been complied with. 

[ This section is printed as provided by section 2 of the Ceylon 
Independence Order in Council, 1947, which replaced the section 
as enacted in the Constitution Order. Following the classification 
adopted by section 36 of the Ministers’ draft and indeed using 
the very language of subsection (2) and (3) thereof, the Constitu- 
tion as originally enacted divided the Governor’s functions into 
three groups, (a) those exercised on advice according to British 
constitutional conventions, (b) those exercised on recommendation, 
implying a power to refer back once, and (c) those exercised at 
discretion. There were sixteen powers in category (b) and thirteen 
in category (c). Owing to the peculiar phrasing of the appropriate 
paragraph (para. 346) of the Soulbury Report there was a fourth 
category not mentioned in the section at all. 

The section as now drafted has only one category, since the 
Governor-General has become a ‘constitutional monarch’, the 
representative of the King acting always on the advice of Ministers. 

Subsection (1) was not in the Order of 1946 but is almost the 
same as section 35 of the Ministers’ draft which in turn was 
adapted from the Constitution of the Commonwealth of Australia. 
For some reason which was not easy to understand, the drafts- 
men of the 1946 Order insisted on dropping this section and leaving 
the appointment of Governor to be regulated by the Letters 
Patent. Since this involved no diminution of self-government, 
Mr D. S. Senanayake did not press the point: but since it was 
‘incongruous to have a Governor-General constantly referred to 
in the Constitution but not appointed under it, the provision of 
the Ministers’ draft was restored in 1947. 

The office of Governor-General is however still constituted 
by the Letters Patent and he is appointed by Commission. The 
function of the Bang under subsection (1) comes within subsection 
(2), and so the Governor-General is appointed on the advice of 
the Prime Minister of Ceylon, in consultation with the Cabinet if 
need be. 
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Subsection (2) is based on section 36(1) of the Mnisters* draft, 
though the proviso comes from section 41(6) of that draft. 
The former provision was a residuary provision applying 
to all functions which were not directed by section 36 (1) 
and (2) of the draft to be exercised on recommendation or at 
Accretion. There is however one change of great significance. 
Both the Ministers’ draft and the old section 4 referred only to the 
functions of the Glovernor-GeneraL The new section applies to 
the functions of the King also. This change is due to three develop- 
ments under the 1947' Constitution: — 

1. Under section 7 as amended the King is a part of the 
legislature and need not be (though usually he will be) 
represented by the Governor-General : e. g., at the State Opening 
of Parliament on 10 February 1948 he was repr^^sented by his 
brother, the Duke of Gloucester. 

2. Under section 45, as now enacted, executive power remains 
vested in the King and may be, but need not be, exercised by the 
Governor-General. If the King visited Ceylon he could do formal 
acts in person. 

3. Certain functions including the making of treaties, the 
appointment of ambassadors and other diplomatic and consular 
agents, the issue of exequaturs to consuls, and the declaration 
of war, are not delegated to the Governor-General. 

•It follows that to give complete self-government not only 
the Governor-General but also the King must act on ‘advice*. 
The King in relation to Ceylon acts on the advice of the Ceylon 
Government, just as the King in relation to Canada acts on the 
advice of the Canadian Government. What is peculiar to Ceylon 
is only that the Constitution specifically provides for the applica- 
tion of the constitutional conventions of the United Kingdom. 
The older Dominions (except Eire) moved from colonial to 
Dominion status by a slow process of evolution and so their status 
is founded on convention. Ceylon’s status had to be established 
by law. It would have been entirely satisfactory to a constitutional 
lawyer to have established the formal law (as in Australia) and to 
leave the conventions to be implied. This would have been mis- 
understood by some sections of opinion and misrepresented by 
others. Accordingly, it was politically essential to provide for full 
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gelf-go^^vliment by written law. Much the same problem has 
arisen in South Africa where, even after the Statute of Westmin- 
ster, some sections of opinion had represented Bominion Status to 
he one of subordination to the United Kingdom or, to use the 
phrase commonly used in this connexion, 'British imperialism’. 
Accordingly, South African legislation of 1934 had put the con- 
ventions into law. It was decided by the Ceylon Ministers to 
follow this example, and so the United Kingdom conventions 
were formally incorporated as law in section 36(1) of the Ministers’ 
draft, in section 4 of the Order of 1946, and now in section 4 of 
the amended Order. The last of them extended the principle to 
the functions of the King. 

A function to be exercised on advice is not formal and auto- 
matic. The King or the Governor-General must be persuaded, 
and on oc 9 asiAns the King or the Governor-General may do the 
persuading. It is indeed the practice in the United Kingdom to 
consult the King informally so that he may make his views known 
without rejecting or suspending action on formal advice. In 
the long run he must either accept advice or find a new Govern- 
ment, but his views ought to carry weight and may modify the 
‘advice’ he receives. The King may be (like George VI) a most 
experienced student of politics who has been at the centre of 
affairs for a generation. Queen Victoria once told Mr Gladstone 
what the Buke of Wellington had told her about advice tendered 
to William IV nearly a hundred years before. The Governor- 
General is likely to be either an experienced politician or adminis- 
trator from abroad or an ‘elder statesman’ from Ceylon. In either 
case he will be remote from the controversies of current politics 
and may be able to take a larger view than his Ministers, who.se 
vision is apt to be bounded by the next general election. For 
instance, it may help the party in power if certain Cabinet docu- 
ments are published; but this may be to create a precedent which 
is in the long run contrary to the public interest. The Governor- 
General may realize the problem more easily than a politically 
harassed Prime Minister. 


5 . — (1) The Governor-General shall receive a salary of £8,000 
(2) Buring any period in which the Office of Governor-General g< 
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IB rtMint, or the Governor-General is absent from the Island, or is 
from any cause prevented from, or incapable of, acting in the 
duties of his Office, the Officer Administering the Government 
shall receive a salary calculated at the rate of £6,000 a year and 
shall not be entitled to receive daring that period any salary in 
respect of any other office. 

(3) The salary of the Governor-General or of the Officer Ad- 
ministering the Government shall be charged on the Consolidated 
Fund and shall not be altered during his continuance in office. 

(4) In the assessment of any income tax which may be payable 
under any written law, no account shall be taken of the salaries 
provided by this Section for the Governor-General and for the 
Officer Administering the Government or of the annual value of 
any official residence occupied by either of them as such. 

Subsection (1) and the provision in subsection (3) that the 
Governor-General’s salary shall be charged on the Consolidated 
Fund are taken from section 35 of the Ministers’ draft^ The rest 
of the section is new. 

In spite of the definition of ‘Governor- General’ in section 2(1), 
it is clear that in subsection (1) ‘Governor-General’ does not 
include the Officer Administering the Government. The latter 
is covered by subsection (2), and therefore, in the words of section 
3, the context otherwise requires. It would seem also, though this 
is not clear, that ‘Governor-General’ would. not include a Deputy 
Governor-General for whom no salary is provided in the Consti- 
tution. 

The Soulbury Commission recommended that the Officer 
Administering the Government should be the Chief Justice 
(paragraph 347) unless some other appointment is made by 
Dormant Commission. The Letters Patent provide accordingly in 
Article 7. 

Since subsection (3) contains the first reference to charging on 
the Consolidated Fund, it may be convenient to explain what is 
meant. The Consolidated Fund is provided by section 66 and 
may be called the general fund of the Island out of which all nor- 
mal expenditure will be met. There will be, however, two methods 
of authorizing such expenditure. Some services, called ‘Consolidat- 
ed Fund Services’, will be provided by permanent legislation, 
including this Constitution. In so far as they are provided by 
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ordinary legislation, they can be altered by ordinaiy legislation, 
but a Bill for that purpose will be passed, for they will not appear 
in the Annual Estimates, except for purposes of reference. In so 
far as they are previded by the Constitution, they can be altered 
only in the manner provided by the Constitution. In this parti- 
cular case it is specifically provided that the salaries shall be 
£8,000 and £6,000 respectively, and not 'until Parliament other- 
wise provides’. Accordingly, the salaries can be altered only by 
constitutional amendment. The phrase ‘shall not be altered 
during his continuance in office’ would on its face suggest that 
not even a constitutional amendment could alter the salary during 
his continuance of his office. This is, however, not so, for a con- 
stitutional amendment could remove this phrase also: cf. Trethovoan 
v. Attorney- General for New South Wales, [1932] A. C. 626 and 
McCawley v. The King, [1920] A. C. 691. Any Bill amending 
the Constitution in this respect, however, would require a two- 
thirds majority of the House of Kepresentatives, under section 
29(4). 

Subsection (4) is based on a recommendation by the Soulbury 
Commission, paragraph 348. 

6 . — The salaries of any member of the Governor-General’s office g, 
and of his personal staff shall be determined by Parliament and G 
shall be charged on the Consolidated Fund. G 

This section is new, the question not having been dealt with 
either by the Ministers’ draft or by the Soulbury Commission 
Its effect is that the, salaries will be provided by permanent 
legislation; but such legislation can, of course, be altered in the 
usual manner. 


PART III 
The Lbgislattjeb 
General 

7 . — There shall be a Parliament of the Island which shall consist p 
of His Majesty, and two Chambers to be known respectively 
as the Senate and the House of Representatives. 

This section is based on section 6(1) of the Ministers’ draft, 
which did not however refer to the Senate. It is in the form 
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recommended by the Soulbury Commii^ion in paragraph 321 (vii). 
The words ‘represented by the Grovemor’ inserted in the 1948 
Order have been revoked by the 1947 Order. This addition was 
necessary because the Constitution did not contain a provision 
similar to section 33 of the Ministers’ draft or the present 
section 4(1). The Ministers preferred to make the Constitution 
as much like that of a Dominion as possible, and therefore 
followed the scheme provided by the Constitution of the 
Commonwealth of Australia, where section 1 creates a 
Parliament consisting of the Queen, a Senate, and a House of 
Bepresentatives. A similar form of words is used in the South 
Africa Act, 1909, section 19. The change of language was quite 
immaterial, since the King would in any event be represented 
by the Governor unless the King himself were in Ceylon. The 
section as drafted, however, bore a somewhat ‘colonial’ air, and 
when the Constitution was amended it was decided to revoke 
the phrase ‘represented by the Governor’ and revert to the lan- 
guage of the Senanayake draft of October 1945. 

It will be noted that a Parliament consists of the King, the 
Senate, and the House of Representatives. These three parts 
come into action only in formal matters, including the making 
of an Act of Parliament, which is passed by. both Chambers (or in 
certain circumstances by the House of Representatives alone) and 
assented to by or on behalf of the King. There is nothing to pre- 
vent the three parts from meeting on other formal occasions. 
For instance, it has been decided to follow the practice of the 
United Kingdom and the Dominions by opening the session 
by means of a King’s Speech drafted by the Cabinet and read 
by the Governor- General. There is a great deal to be said for this 
procedure. The King’s Speech enables the Government to give a 
general indication of the programme which it proposes to put 
before the two Chambers during the session. The debate on the 
King’s! Speech takes the form of a motion thanking the King 
for his Gracious Speech and can cover any subject whatsoever. 
In other words, it gives both Chambers an opportunity to criticize 
the general policy of the Government. It is a well recognized con- 
vention, that a defeat on the King’s Speech causes the resignation 
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of the ({ovemment or a dissolution of the House of Representa* 
tires, for the motion for a Loyal Address is a motion of confidence 
in the Government, and if the motion is defeated or amended 
the vote is a vote of no-oonfidence. 

It has already been pointed out in Chapter V of Part I of this 
book that Parliament is not a permanent body, in spite of the 
fact that it has to meet every year. The Parliament which met 
in 1947 was the first Parliament of the Island of Ceylon and will 
disappear when it is dissolved, so that a second Parliament will 
have to be summoned, and so on for as long as the Constitution 
remains in operation. 

8 . — (1) The Senate shall consist of thirty Senators of whom 
fifteen (hereinafter referred to as ‘elected Senators’) shall be 
elected by the House of Representatives and fifteen (hereinafter 
referred to as ‘appointed Senators’) shall be appointed by the 
Governor- General . 

(2) The Senate shall be a permanent body and the term of office 
of a Sbnator shall not be affected, and the seat of a Senator shall 
not become vacant, by reason of a dissolution of Parliament. 

(3) One third of the Senators shall retire every second year. 

(4) .Subject to the provisions of section 73 of this Order, the 
term of office of a Senator shall be six years from the date of his 
election or appointment: 

Provided that — 

(o) a person who is* elected or appointed a Senator to fill ^ 
casual vacancy shall be deemed to be elected or ap- 
pointed to serve only for the remainder of his 
predecessor’s term of office; 

(6) a person who is elected or ai)pointed to fill a vacancy 
caused by the termination of a Senator’s period of 
office by effluxion of time shall, for the purposes of this 
section, be deemed to have been elected or appointed 
on such termination. 

(6) A separate election shall be held for the filling of each 
casual vacancy among the elected SenaHiors. 

(6) A retiring Senator shall, if otherwise qualified, be eligible 
for re-election or re-appointment from time to time. 

(7) In the section, the expression ‘casual vacancy’ means 
a vacancy occurring otherwise than by the termination of a 
Senator’s period of office by effluxion of time. 

This section is based on the recommendations in paragraph 
310 of the Soulbury Report but the Governor’s discretion has 
been removed by the Independence Order of 1947. 
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The maimer of electing Senators is prescribed by section 9, 
but the details are prescribed by Begulations made by the 
Governor-General under section 72 and capable of modification 
by ordinary legislation. 

The manner of appointing Senators is prescribed by section 10. 

The language of subsection (2) is rather odd, since it is im- 
possible'to have a permanent Senate in a Parliament which is 
dissolved at intervals. Parliament may be dissolved by the Gov- 
ernor-General under section 15, and the Proclamation dissolving 
Parliament must summon a new Parliament. In the interval, 
therefore, there is no Parliament and therefore no Senate. What is 
clearly intended, though the language is inapt, is that the former 
Senate shall reassemble when the new Parliament has been 
summoned and shall continue as if it were a permanent body. 
The elected and appointed Senators will retain their seats, pro- 
vided that they remain qualified; but this is specifically provided 
by the subsection. The President and other Officers of the Senate 
will retain their offices, but this is implicit in section 16. It may 
perhaps be argued that the business of the Senate will’ continue 
without interruption, but in fact business is regulated by the 
session and not by the duration of Parliament, and it is therefore 
submitted that all Senate business is terminated by prorogation 
or^dissolution as in the House of Representatives. In other word's, 
the phrase ‘the Senate shall be a permanent body’ is merely an 
expression of the rules which occur in the rest of the subsection 
and in section 16 and has no purpose except to indicate that the 
composition of the Senate is not affected by a dissolution of 
Parliament. 

The purpose of subsection (3) is carried out by subsection (4) 
and section 73. Under section 73 the first Senators were elected 
and appointed for periods of two, four and six years, in such a 
manner that one- third of the Senate will retire in 1949, one-third 
in 1951 and one-third in 1953. Under subsection (4), if there are 
casual vacancies, the persons elected or appointed to fill those 
vacancies will sit for the remainder of the period of office of the 
persons whom they replace. After the first election all Senators 
will be elected or appointed (except in the case of a casual vacancy) 
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for six years. Accordingly, one-third of the Senate will be re-elected 
or re-appointed every other year from 1949, i.e. in every odd year. 
The balance is always maintained as between elected and ap- 
pointed Senators. That is, one-third of the elected Senators and 
one-third of the appointed Senators will retire every other year. 

In this way the Senate, though an alleged permanent body, will 
continue to renew its youth, if any, 

A casual vacancy occurs for the purpose of subsection (4) 
whenever the seat of a Senator becomes vacant under section 23 
otherwise than by the termination of his term of office. 

The purpose of subsection (5) is to avoid any complication 
over terms of office. In 1949, it will be necessary to elect five 
Senators to replace those whose terms of office have expired. 
The persons so elected will sit in the Senate for six years. At the 
same time, however, it may be necessary to fill a casual vacancy 
due to the death or voluntary retirement of a Senator who 
had been elected in 1947 for six years. The person elected to 
replace him would hold the seat for four years only. If all six 
newly-elected Senators were elected at the same election, it 
would be impossible to determine which of them was to sit for 
four years. Accordingly the present subsection prescribes that 
there shall be a separate election for each casual vacancy. 

9 . — (1) After the first election under section 17 of this Order El 
of the Speaker, the Deputy Speaker and Chairman of Committees Se 
and the Deputy Chairman of Committees, the House of Repre- 
sentatives shall, before proceeding to any other business, elect 
fifteen Senators; and thereafter, as soon as may be after the 
occurrence of a vacancy among the elected Senators, the House 
of Representatives shall elect a person to fill such vacancy. 

(2) The election of Senators shall, whenever such election is 
contested, be according to the principle of proportional representa- 
tion, each voter having one transferable vote. 

(3) As soon as may be after the election of a Senator, the Clerk 
to the House of Representatives shall communicate to the 
Governor-General and to the Clerk to the Senate the name of 
the person elected. 

This section derives from paragraph 310 of the Soulbury Report. 

The qualifications for Senators are set out in section 12 and the 
disqualifications in section 13, The first Regulations prescribing 
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the method of election were made by the Gktvenior under section 
72 but may be subsequently amended by Act of Parliament. 

Each voter has only one vote, which is transferable so long 
AS it is ineffective. Thus, if a casual vacancy is to be filled, each 
voter may indicate not merely his first choice (usually called 
his first preference), but the order of his preference among the 
■other candidates. If there are 100 voters and any candidate 
secures 51 preferences at any stage, he is obviously elected. At the 
first coimt only the first preferences are counted. If no candidate 
has 51 or more of the first preferences, then the ballot papers of 
the candidate with the lowest number of first preferences are 
redistributed according to the second preferences. If still no 
candidate has more than 50 preferences, the ballot papers of the 
candidate who now has the lowest number of preferences are dis- 
tributed among the other candidates still in the running, in 
accordance with the next preference shown on each paper. And 
so on until some candidate gets 51 of the votes. 

If there were two persons to be elected, the number of 
preferences required for election would be 34. Here, however, a 
complication arises: for at the first or some later count some 
candidate may have more than 34. In that case, the fir.st step will 
be to distribute his surplus (i.e. the number of preferences in 
■excess of 34). Only when the surplus has been distributed will 
it be necessary to knock out the candidate with the lowest number 
of preferences and redistribute his ballot papers. 

Actually, there will never be an election of two Senators, 
because there must be a separate election to fill each casual 
vacancy in accordance with section 8(5). The number to be elected 
will be 15 on the first election, 5 at all subsequent elections, and 
1 at each election to fill casual vacancies. Assuming that 101 
Members vote, the number of preferences required for election 
will be 7 when there are 15 to be elected, 17 when there are 5 to 
be elected, and 51 when there is only 1 to be elected. It will 
therefore be seen that a minority stands a far better chance at 
the first election than at any subsequent election, and a much 
better chance at a subsequent election than at an election to fill 
a casual vacancy. 
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This ia, however, a simplified version, for (as is explained in 
Chapter VIII) in order to distribute a surplus equitably each first 
preference counts 100 points and what is wanted at an election of 
5 Senators by 101 members is not 17 first preferences but 1684 
points. 

The name of the Senator elected has to be sent to the Governor- 
General under subsection (3) because he may (and in the case 
of an ordinary election will) have to appoint Senators under 
section 10. It will be .seen from section 10(1) that an appointment 
of Senators is intended to follow an election of Senators and not 
vice versa. No doubt the Prime Minister will consider the com- 
position of the Senate before he advises the filling of vacancies by 
appointment, and the sections have been carefully drafted so as 
to enable him to do so. 

10 .-( 1 ) As soon as may be after the first election of Senators Ap 
under section 9 of this Order, the Governor-General shall appoint 
fifteen Senators, and thereafter, whenever there is a vacancy 
among the appointed Senators, the Governor- General shall 
appoint a person to fill the vacancy: 

Provided that, if there is at the same time a vacancy among 
the elected Senators, the Governor-General may defer filling the 
vacancy among the appointed Senators until the vacancy among 
th,e elected Senators has been filled. 

(2) Whenever a person is appointed a Senator under this section, 
the Governor-General shall cavise to be sent to the Clerk to the 
Senate a certificate signed by the Governor-General setting 
out the name of the person appointed and the date of appointment. 
Such certificate shall be conclusive for all purposes and shall 
not be questioned in any court of law. 

(3) In the exercise of his functions under this section the 
Governor-General shall endeavour to appoint persons who he is 
satisfied have rendered distinguished public service or are persons 
of eminence in professional, commercial, industrial or agricultural 
life, including education, law, medicine, science, engineering and 
banking. 

Subsections (1) and (2) are consequential upon the acceptance 
of the recommendations of the Soulbury Report and were taken 
from the Senanayake draft of October 1945. Subsection (3) 
is based upon paragraph 310 (iii) of the Soulbury Report but has 
been amended to this form by the Independence Order. 
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According to the Soulbury Report, the function of appointing 
Senators was to be vested in the (3k>vemor-6eneral to be exercised 
in his discretion, and the consequential provision operated at the 
jfirst appointment of Senators in 1947. The Independence Order of 
1947, however, amended subsection (3) in order that the function 
should be exercised on advice in accordance with section (4). 
Accordingly the Prime Minister will in future advise api>ointmentB. 

Subsection (1) is designed to ensure that all elected seats are 
filled before the appointed seats so that appointments can be 
made, subject to subsection (3), in such a manner as to achieve 
a balance of interests. 

The purpose of subsection (2) is simply to have a formal record 
of appointments. 

11 . — (1) Subject to the provisions of section 74 of this Order, 
the House of Representatives shall consist of the Members elected 
by the electors of the several electoral districts constituted in 
accordance with the provisions of this Order, and the Members, 
if any, appointed by the Governor-General under subsection (2) 
of this section. 

(2) Where after any general election the Governor-General is 
satisfied that any important interest in the Island .is not repre- 
sented or is inadequately represented, he may appoint any persons 
not exceeding six in number, to be Members of the House of 
Representatives, 

(3) When the seat of a Member appointed under this section 
falls vacant the Governor-General may appoint a person to fill 
the vacancy, 

(4) {Revoked) 

(5) Unless Parliament is sooner dissolved, every House of 
Representatives shall continue for five years from the date ap- 
pointed for its first meeting and no longer, and the expiry of the 
said period of five years shall operate as a dissolution of 
Parliament. 

Subsection (1) is based upon section 16(1) of the Ministers’ 
draft. Subsections (2), (3) and (4) as originally enacted were 
taken almost verbatim from section 17 of the Ministers’ draft, 
which was approved by paragraphs 314 and 316 of the Soulbury 
Report. These provisions vested the function in the Governor to 
be exercised in his discretion; but subsection (2) was redrafted 
and subsection (4) revoked in order that the function be vested 
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in Ctovemor-Gteneral to be exercised on advice in accordance 
with section 4. 

Subsection (5) is based on section 26(2) of the Ministers’ draft 
as modified by paragraph 320 of the Soulbury Report. Its odd form 
of drafting is due to the provision of section 8(2) that the Senate 
bIia. 1T be a ‘permanent body’. Since the expiry of the House of 
Representatives operates as a dissolution of Parliament, it follows 
that the Senate expires also, though when Parliahaent is again 
summoned the Senate will have the same composition and officers 
as before the dissolution of Parliament. 

The composition of the first House of Representatives was 
determined by section 74, and the House of Representatives will 
be so composed until after the next census, when it will be the duty 
of the Governor- General under section 40(1) to establish another 
Delimitation Commission which will redistribute the electoral 
districts in accordance with the remainder of that section. The 
Soulbury Commission recommended in paragraph 277, however, 
that a Select Committee of the legislature (presumably of the 
House of Representatives) should be appointed before the next 
census in order to examine and report upon the working of the 
scheme of representation. 

It is clear from paragraph 315 of its Report that the Soulbury 
Commission considered that the power of nomination was intended 
primarily to secure representation for the Burghers and the 
Europeans. In paragraph 316, however, it is mentioned that if 
the scheme of representation in section 74 and Part IV does not 
produce adequate representation for the Muslims ‘it will be neces- 
sary to resort to nomination as at present’. The language of 
subsection (2) of the present section is quite general and leaves 
the Prime Minister the discretion of advising the appointment of 
Members whenever ‘any important interest in the Island’ is 
not represented or is inadequately represented. The power of 
appointment need not be limited to Burghers and Europeans, 
therefore, nor even to Muslims also. It could, for instance, be used 
to appoint an Indian, a Ceylon Tamil or a Kandyan Sinhalese. 
Nor, indeed, is the power necessarily to be exercised on communal 
lines. An ‘interest’ may be a caste or a class or an industry, though 
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the £wit. that occapations axe to be represented in the iSenate hiay 
dispose him not to appoint on the ground oecup|.tion. 

Parliament may, of eaursei be dissolved uhdo;;. section 15 before 
the expiry of the five years provided by subsection (5), A similar 
provision operates in the United Kingdon\,‘under the Septennial 
Act, 1715, as amended by the Parliament .Act, 1911, but Par- 
liament is never allowed to espire b^ lapse of time, 'since the 
Government in power invariably dissolves Parliament at a time 
‘suitable to its own. party prospects. If Parliament is dissolved 
under this provision, it would be the duty of the Governor-General 
to summon a new Parliament under section 15. See, however, 
section 15(5), which provides for summoning the old Parliament 
in the event of an emergency. It would seem (though the point is 
not free from doubt) that this power could be exercised notwith- 
standing the use of the phrase ‘and no longer’ in the present 
subsection. 

if 12 . — Subject to the provisions of this Order, a person who is 

qualified to be an elector shall be qualified to be elected or ap- 
pointed to either Chamber. 

This section reproduces, except for a drafting amendment, 
section 18 of the Mini-sters’ draft. 

‘The provisions of this Order’ are the provisions relating to 
disqualification in section 13 and also the provisions relating to 
electoral districts in Parts IV and IX. 

The qualifications of electors are set out not in this Order but 
in the Ceylon (Parliamentary Elections) Order in Council, 1946, 
as amended by the Parliamentarj>- Elections (Amendment) 'Act 
No. 19 of 1948. Certain provisions of the Act were however held 
by the Supreme Court in Thambiayah v. Kiilasingham to be in- 
valid as repugnant to the provision in section 13(3)(A) of the 
Constitution. The Court held at the same time that the Elections 
Order could be amended by ordinary legislation and that the 
two-thirds majority required by section 29(4) for a oonstitutipnhl 
amendment did not apply to an amendment of election law. 

The franchise prescribed by the Elections Order is the same as 
that prescribed by the Ceylon (State Council Ele ’tions) Order in 
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Ocittfiorl; 10$1> A p^scot to be registered as an elector if 

to baa onfi^ ot the following qn^fications: 

(i) if he is domiciled in the Island, though for this purpose a 

domicile 6f .choice cannqt be obtained by less than five 
.years’ residence; 

(it) if he can read and imte English, Sinhalese or Tamil and 
' . holds one of the income and property qualifications 
set out in section 6 of the Elections Order; 

(iii) if he has taken out a certificate of permanent settlement 
under the Ceylon (State Council Elections) Order in 
Council, 1931, or section 7 of the Elections Order. 

Under section 4 of the Elections Order, however, there are cer- 

V 

tain disqualifications which may be summarized as follows. A 
Ijerson is disqualified if he — 

(а) is not a British subject; 

(б) was less than 21 years of age on the Ist of J une in the appro- 

priate year; 

(c) has not resided in the electoral district for a continuous 

period of 6 months before the 1st of June; 

(d) is serving a sentence of imprisonment for an offence 

punishable with imprisonment for a term exceeding 
12 months, or is under sentence of death, or is serving ^ 
• a term of 'imprisonment in lieu of execution of any 

such sentence; 

(e) is found or declared to be of unsound mind; 
if) is disqualified for an election offence. 

It will be noted that section 12 of the Constitution qualifies 
a person to sit in Parliament if he is qualified to be an elector. It 
does not require that his name shall be on the register of electors. 
The distinction was drawn deliberately because — 

(i) the administrative arrangements for registering electors 
are not always efficient, with the result that the names 
of qualified, persons are sometimes omitted; 

(ii) persons claiming/ under section 6 and 7 of the Elections 

Order have to prove that they are qualified and some- 
times they neglect to do so. It was not desired to pre- 
vent them from being elected or appointed to sit in 
■" Parliament. 
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Siinoe section 12 of tbe Oonstitntion reqnit^ « p^rson^^ 
qualified to be registered as an elaotor , it follows a person who 

is disqualified f6T registration as an elector is also disqualified from 
being elected or appointed to J^arliameht. Consequently, sebtion 13 
of the Constitution must be read with sectipn 4 of the Election 
Order, and there are certain inconsistencies in the two. Thus — 

• (i) a person under 21 cannot be elected or appointed 'be- 
cause he is not qualified to be an elector; 

(ii) a person cannot be elected or appointed unless he has 
resided for a continuous period of six months immed- 
diately before the 1st of June in some constituency; 

(iii) .a person who is serving any sentence punishable with 

imprisonment for a period exceeding 12 months is dis- 
qualified even if the term of his imprisonment was less 
than the three months prescribed by section 13(3)(/); 

(iv) a person who is incapable of being registered as an elector 

because of his conviction of an offence under section 52 
of the Elections Order is disqualified from being 
elected or appointed to Parliament, though there is no 
such disqualification in section 13(3)(i^) of the 
Constitution. 

• It should be noted, however, that these are disqualifications for 
being elected or appointed, not disqualifications for sitting and 
voting. Thus a Member of Parliament who is 'imprisoned for two 
months for an offence punishable with more than 12 months im- 
prisonment does not lose his seat because he does not come with- 
in section 13(3)(/) and section 24(1) of the Constitution, though he 
cannot be registered as an elector because of section 4(1 )(d) of 
the Elections Order. 


« 13 .-( 1 ) A Senator shall be disqualified for being elected or 

appointed or for sitting or voting as a Member of the House of 
Representatives. 

(2) A'person shall be disqualified for being elected or appointed 
as a Senator or for sitting or voting in the Senate if he has not 
attained the age of thirty-five years. 

(3) A person shall be disqualified for being elected or aj^inted 
as a Senator or a Member of the House of ^presehtatives or for 
sitting or voting in the Senate or in the House of Representatives — 

(a) if he is not a British subject or is by virtue of his own 
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- IMSt, sndier amy acknowledgment of allegianee, obedi^ 
ejiee or adherence to a foreign Power or State; or 

(b) if he is a public officer or a judicial officer or the. Auditor- 

QeB!erat;.or 

(c) if he, directly or indirectly, by himself or by any person on 

hie behalf or for his use or benefit, holds, or enjoys 
• any right or benefit under any contract made by or on 
behalf of the Crown in respect of the Government of 
. the Island for the furnishing or providing of money to 
be remitted abroad or of goods or services to be used 
or employed in the service of the Crown in the Island; 

(d) if he has received, or is a member of any incorporated or 

unincorporated body of less than twenty-five persons 
. which has received, during the ijeriod of twelve months 
immediately preceding, from the public funds of tlie 
Island, any grant of such a nature that the award or 
amount thereof is within the discretioji of the Crown 
or of a public officer; or 

(e) if he is an undischarged bankrupt or insolvent, having been 

declared a bankrupt or insolvent under any law in 
force in any part of His Majesty’s dominions or in any 
territory under His Majesty’s protection or in any terri- 
tory in which His Majesty has from time to time juris- 
diction; 

(/) if he is serving or has, during the period of seveix years 
immediately preceding, completed the serving of a 
sentence of imprisonment (by whatever name called) 
for a term of three months or longer irajrosed by anj’^ 
court in any part of His Majesty’s dominions or in any 
territory under His Majesty’s protection or in any terri- 
tory in which His Majesty has from time to time juris- 
diction, for an offence punishable with imprisonment 
for a term exceeding twelve months, or is under sentence 
of death imposed by any such court, or is serving, or has 
during the period of seven years immediately preceding, 
completed the serving of a sentence of imprisonment 
for a term of three months or longer awarded in lieu of 
execution of any such sentence : 

Provided that, if any person disqualified under this 
paragraph is granted a free pardon, such disqualification 
shall cease from the date on which the pardon is 
granted; or 

(g) if he is, under any law in force in the Island, found or 
declared to be of unsound mind; or 

(A) ifjby reason of his conviction for a corrupt or illegal practice 
” or by reason of the report of an election judge in ae- 
oordwce with the law for the time being in force relating 
to the election of Senators or Members of Parliament, 
he is incapable of being registered as an elector or of 
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being elected or appointed as a Senator or Member, as 
the case may be; or 

(t) if by reason of his conviction for a corrupt or illegal prac- 
tice, he would have been incapable , of being elected 
as a member of the Legislative Council or of the State 
Council if the laws relating to the election of Members 
to those bodies had remained in operation; or 

(j) if by reason of his expulsion or resignation from the State 
Council before the date upon which this Part of this 
Order comes into operation he would have been in- 
capable of being elected or appointed a Member of the 
State Council if the Ceylon (State Council) Order in 
Council, 1931, as amended by the Ceylon (StatP Council) 
Amendment Order in Council, 1943, had remained in 
force; or 

{Jc) if during the preceding seven years he has been adjudged 
by a competent court or by a Commission appointed 
with the approval of the Senate or the House of Re- 
presentatives or by a Committee thereof to have accepted 
a bribe or gratification offered with a view to infiuencing 
his judgment as a Senator or as a Member of Parliament. 

(4) The provisions of paragraphs (c) and (d) of subsection (3) 
of this section shall not apply to — 

(i) any contract for subscription to a loan to be issued to the 
public on advertised terms; 

(ii) any pension, gratuity, or other benefit payable from the 

•public revenues or other funds of the Island; 

(iii) any grant to any municipal council, urban council or 

other public authority established by or under any 
written law; or 

(iv) any grant to any person or body of persons for purposes 

mainly religious, educational or otherwise charitable or 
any salary or allowance payable from the public 
revenue or other funds of the Island to any person, not 
being a public officer, employed by or under any 
person or body of .persons for any such purposes. 

(6) For the purposes of paragraph (k) of subsection (3) of this 
section, the acceptance by a Senator or Member of Parliament 
of any allowance or other payment made to him by any trade 
union or other organisation solely for the purposes of his main- 
tenance shall not be deemed to be the acceptance of a bribe or 
gratification. 


In so far as this section applies to the Senate, it is new., In 
relation to the House of Representatives it is based on section 
19 of the Ministers’ draft, as modified to suit the recommendations 
of the Soulbury Commission. The details are as follows: — 
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(1) : The Soulbusy Commission recommended in 
^r&graph 321(v) that a Member of either Chamber should be 
incapable of being chosen or of sitting as a Member of the other 
Chamber. This would have prevented the House of Representa- 
tives from electing any o# its members to the Senate and might 
have created difficulties in getting suitable Ministers and. Parlia- 
mentary Secretaries in the Senate. Accordingly, the rule has 
been modified under the authority of the Secretary of State. 

Subsection (2) : This is taken from the Soulbury Report 
paragraph 310(iii). 

Subsection (3) (a) : The provision of section 9(a) of the Order 
in Council of 1931 was not inserted in the Ministers’ draft because 
only a British subject could be an elector and therefore qualified 
under what is now section 12. In paragraph 319, however, the 
Soulbury Commission recommended that the provision be retained, 
no doubt because the Parliament of Ceylon could alter the election 
law by simple majority. The 1931 provision has, however, been 
modified in accordance with more recent precedents in other 
parts of the Commonwealth. 

(b) : This reproduces section 19(a) of the Ministers’ draft. 

(c) ; This reproduces the first part of section 19(i>) of the Minis-- 
ters’ draft. 

(d) : This is based on the second part of section 19(6) of the 
Ministers’ draft, but has been considerably amended. 

(e) ; This is based upon section 19(c) of the Ministers’ draft, but 
has been expanded in accordance with recent precedents in other 
parts of the Commonwealth. 

(/) : The Soulbury Commission did not approve of the limited 
disqualification inserted in section 19(d) of the Ministers’ draft 
which would hs^ve excluded political offences, but recommended 
in paragraph 318(c) of its Report that the disqualification in 
section 9(1)(/) of the Order in Council of 1931 be reinserted, and 
at the same time approved of the extension of the disqualification 
for a period of seven years as provided by the Ministers’ draft. 
The result, which is included in the present clause, is to tighten the 
provision very considerably 

1 The allegation, which has been made in the House of Bepresentatives, 



100 


oowsiiTtrOToir oi- cuytojr 


(g) : Iliougli the Soulbury Bepoxt did aot disapfroTe aoetion 
19(e) of the Ministers* draft, which was recommended by the 

Select Committee on Election Law and was based on a Canadian 

* 

precedent, the draftsman has apparently disapproved of it, for 
this clause merely modifies slightly Article 9{g) of the Order 
of 1931. 

(h) : This is based on section 19(/) of the Ministers’ draft. 

(i) : This is based on section 19(p) of the Ministers’ draft. 

( j) : This is based on section 19(%) of the Ministers’ draft but has 
been considerably' modified in the drafting. 

(k) : This also is based on section 19(h) of the Ministers’ draft, 
but it has been substantially* modified. 

Subsection (4) : This is based on the proviso to section 19(6) 
of the Ministers’ draft. Difficulty arose over paragraph (iv) 
however. This was intended to prevent the disqualification of 
managers of assisted schools. The system of direct payment of 
the salaries of the teachers of assisted schools, adopted in 1945, 
compelled redrafting, and in the process the language was so 
changed as to make it doubtful whether managers of schools were 
qualified. The clause was therefore so amended by the Ceylon 
Constitution (Amendment) Order in Council, 1947, as to carry 
out the original intention. 

Subsection (6) : This carries out the recommendation in para- 
graph 318(d) of the Soulbury Report. 

Reference should be made to the notes to section 12. which 
point out that that section imports the disqualifications in section 
4 of the Ceylon (Parliamentary Elections) Order in Council 1946* 
These apply, however, only to election or appointment, not to 
sitting or voting, and this is made plain by sections 23(1) and 
24(1) of the Constitution, which provide for the vacation of a 


that this sub-clause was so drafted m to exclude certain opponents of the 
United National Party, is incorrect. There was some discussion among the 
lawyers as to the meaning of paragraph 318(c) of the Soulbury Report, 
which is not very clear, but there was never any discussion as to the indivi- 
duals who would or would not be disqualified if any particular interpretation 
were adopted. Eventually the present draft was adopted by the Imryers as 
the mort likely interpretation of the paragraph of the Report. 
Mir Senonayake was advii^ accordingly emd the effect of the clause was 
never discumed by him at any stage ^fore enetetment. 
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seat tmly vliei^ a person becomes subject to a disqualification 
niuler section 13. 

It should be noted that though a Senator cannot stand for 
election to the House of Representatives (unless he first resigns his 
seat), there is nothing to prevent a Member of Parliament standing 
for election to the Senate. He loses his seat in the House of Re- 
presentatives under' section 24(1 )(c) only if he is elected. The 
Soulbury Commissioh advised otherwise, but Mr D. S. Senanayake 
considered that it should be possible for the party in power to try 
to secure the election of a Member as a Senator, for instance 
where it was desired to give him Ministerial office in the Senate; 
and the Secretary of State agreed with him. 

In Thambiayah v. Kvlasingham the Supreme Court held that 
section 13(3)(c) did not disqualify a person who was a shareholder 
in a company holding a contract with the Crown, since he did not 
indirectly enjoy a benefit under the contract. Basanayake J. in 
the Court below had held the contrary, drawing particular 
attention to the fact that no proviso protecting members of com- 
panies, similar to that enacted in the Ceylon (State Council) Order 
in Council, 1931 (following a United Kingdom Act of 1782) had 
been inserted. It can be said that the proviso was omitted from 
th.e Ministers’ draft because it was considered unnecessary in view 
of the use of the phrase ‘benefit under the contract’ and because 
any proviso would have broadened the meaning of that phrase. 

In 1948 the Governor-General appointed a Coqimission consist- 
ing of Senator the Hon. L. A. Bajapakse, K.C., Senator the Hon. 
E. A. P. Wijeyeratne, the Hon. G. G. Ponnambalam, K.C., M.P., 
H. V. Perera, K.C., Mr J. A. Maartensz, M.P., and Sir Ivor 
Jennings, to examine the provisions of this section and especially 
of section 13(3)(/). 

14. — (1) Any person who — 

(o) having been appointed or elected a Member of the Senate 
or House of Representatives, but not having been, at 
the time of such appointment or election, qualified to 
be so appointed or elected, shall sit or vote in the 
Senate or House of Representatives, or, • 

(6) shall sit or vote in the Senate or House of Represent- 
atives after his seat therein has become vacant or he 
has become disqualified from sitting or voting therein. 
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knowing, or having reasonable grounds for knowing, that he was 
so disqualified, or that his seat has become vacant, as the case 
may be, shall be liable to a .penalty of five hundred rupees for 
every day upon which he so aits or votes. 

(2) The penalty imposed by this section shall be recoverable 
by action in the District Court of Colombo instituted by any 
person who may sue for it: 

Provided that no such action, having been instituted, shall 
proceed further unless the leave of the District Judge of the 
Court is obtained. 

(3) Where, after the institution of any action in pursuance of 
the provisions of this section, no steps in pursuit of the action 
are taken by the person instituting the action for any period of 
three months the action shall be dismissed with costs. 

This section is based on section 21 of the Ministers’ draft but has 
been extended to the Senate and subsection (1) has been elabor- 
ated in the drafting in such a manner as to make it much clearer. 

Subsection (3) was devised to meet difficulties which had arisen 
under section 11 of the Order in Council of 1931. 

15 . — (1) The Governor-General may, from time to time, by 
Proclamation summon, prorogue, or dissolve Parliament. 

(2) Parliament shall be summoned to meet once at least in every 
year. 

(3) A Proclamation proroguing Parliament shall fix a date for 
the next session, not being more than four months after the date 
of the Proclamation: 

Provided that, at any time while Parliament stands prorogued, 

(o) The Governor-General may by Proclamation summon 
Parliament for an earlier date (not being less than three 
days from the date of such Proclamation); 

(6) the Governor- General may dissolve Parliament. 

(4) A Proclamation dissolving Parliament shall fix a date or 
dates for the general election of Members of Parliament, and shall 
summon a new Parliament to meet on a date not later than 
four months after the date of the Proclamation. 

(6) If at any time, after the dissolution of Parliament, the 
Governor-General is satisfied that an emergency has arisen of 
such a nature that an earlier meeting of Parliament is necessary, 
the Governor-General may by Proclamation summon the Parlia- 
ment which has been dissolved for a date not less than three days 
from* the date of such Proclamation, and such Parliament may 
be kept in session until the meetina of the new Parliament. 
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Subsection (1) is new in this form, but the powers were conferred 
by sections 24 and 25 of the Ministers’ draft. 

Subsection (2) reproduces part of section 25(1) of the Ministers’ 
draft. 

Subsection (3) is based on section 25(2) of the Ministers’ draft, 
but has been more precisely drafted. 

Subsections (4) and (5) are based on section 26(1) of the 
Ministers’ draft. Subsection (5) was however amended by the 
Independence Order so as to bring it into line with section 4. 

16 . — (1) The Senate shall at its first meeting elect two Senators 
to be respectively the President and the Deputy President and 
Chairman of Committees (hereinafter referred to as the ‘Deputy 
President’) thereof. 

(2) A Senator holding office as the President or the Deputy 

President of the Senate shall, unless he earlier resigns his office, 
vacate his office if he ceases to be a Senator. • 

(3) Whenever the office of President or Deputy President of 
the Senate becomes vacant, the Senate shall, at its first meeting 
after the occurrence of the vacancy, elect another Senator to be 
the President or the Deputy President, as the case may be. 

(4) The President, or in hie absence the Deputy President, or 
in their absence a Senator elected by the Senate for the sitting, 
shall preside at sittings of the Senate. 

This section is new, since it is consequential on the creation of 
a Senate as recommended by the Soulbury Report. The election of 
a President was recommended in paragraph 310(v) of that 
Report, but it was also recommended that in the absence of tlie 
President the Senate should elect one of the Senators to preside. 
It was thought better to apply the practice of the State Council 
and the House of Representatives (as provided by section 31 
of the Ministers’ draft and section 17 of this Order) by having a 
Senator specifically elected as Deputy President and Chairman 
of Committees. 

It may be noted that a dissolution of Parliament does not 
remove the President and the Deputy President from their offices, 
since they continue in office so long as they are Senators and the 
seat of a Senator is not vacated by a dissolution because of the 
express provision of section 8(2). 
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17.— (1) The House of BepFesentatires shall, at its first meeting 
after a gener{il election, elect three Members to be respectively 
the Speaker, the Deputy Speaker and Chairman of Committees 
(hereinafter referred to as the ‘Deputy Speaker’) and the Deputy 
Chairman of Committees thereof. 

(2) A Member holding office as the Speaker or the Deputy 
Speaker or the Deputy Chairman of Committees of the House 
of Representatives shall, unless he earlier resigns his office or 
ceases to be a Member, 'Vacate his office on the dissolution of 
Parliament. 

(3) Whenever the office of Speaker,' Deputy Speaker or Deputy 
Chairman of Committees becomes vacant otherwise than as a 
result of a dissolution of Parliament, the House of Representatives 
shall at its first meeting after the occurrence of the vacancy elect 
another Member to be the Speaker, Deputy Speaker or Deputy 
Chairman of Committees as the case may be. 

(4) If Parliament, after having been dissolved, is summoned 
under subsection (5) of section 15, each of the Members men- 
tioned in subsection (2) of this section shall, notwithstanding 
anything in that subsection, resume and continue to hold his 
office while that Parliament is kept in session. 

(5) The Speaker, or in his absence the Deputy Speaker, or in 
their absence the Deputy Chairman of Committees, shall preside 
at sittings of the House of Representatives. If none of them 
is present, a Member elected by the House of Representatives for 
the sitting shall preside at sittings of the House. 

This section, other than subsection (4), reproduces subsections 
(I) and (2) of section 3l of the Mmiaters' draft with siight changes 
of language. Subsection (4) is new but is consequential on the 
proviso to section 26(1) of the Ministers’ draft, which has been 
reproduced in section 15(6) of this Order. 

It may be noted that no provision has been made for precedence 
as between the President and the Speaker, or indeed as between 
Senators and Members of Parliament. 

There is nothing in the Constitution to provide that the functions 
of the Speaker shall, in his absence, be exercised by the Deputy 
Speaker; but it would seem from subsection (5) that, apart from 
Standing Orders, the Deputy Speaker, while presiding in the 
House, would have the same functions as the Speaker. In accord- 
ance with the practice of the House of Commons, a ruling of the 
Speaker or of the Deputy Speaker, as the case may be, may be 
questioned only by the House and then only on a substantive 
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motion. 

18 . Save as otherwise provided in subsection (4) of section 
29, any question propo^d for decision by either Chamber shall be 
determined by a majority of votes of the Senators or Members, as 
the case may be, present and voting. The President or Speaker 
or other person presiding shall not vote in the first instance but 
.shall have and exercise a casting vote in the event of an equality 
of votes. 

This section is based on section 21 of the Order in Council of 
1931. There was no such provision in the Ministers’ draft, under 
which voting would have been regulated by Standing Orders. 

The exception in section 29(4) relates to Bills amending the 
Constitution, which require a vote of two- thirds of all the Members 
of the House of Representatives. 

It may be noted that the President or Speaker is required 
by the section to exercise his casting vote. This was not in the 
Order in Council of 1931 nor, so far as is known, in any other 
Constitution in the British Commonwealth. 

19 . Each Chamber shall have power to act notwithstanding 
any vacancy in the membership thereof, and any proceedings 
therein shall be valid notwithstanding that it is discovered sub- 
sequently that some person who was not entitled so to do sat or 
voted or otherwise took part in the proceedings. 

This section is based on the first part of section 28 of the 
Ministers’ draft, though the second half is new. 

20 . If at any time during a meeting of either Chamber the 
attention of the person presiding is drawn to the fact that there 
are, in the case of a meeting of the Senate, fewer than six Senators 
present, or, in the case of a meeting of the House of Represent- 
atives, fewer than twenty Members present, the person presiding 
shall, subject to any Standing Order of the Chamber, adjourn 
the sitting without question put. 

In so far as this section applies to the House of Representatives, 
it reproduces the second part of section 28 of the Ministers’ draft* 

It should be noted that the House of Representatives can 
continue sitting without a quorum unless the Speaker’s attention 
is drawn to the absence of a quorum. It is not the practice in the 
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House of Commons to draw attention to the alieence of a quorum 
except for purposes of obstruction. There are almost invariably 
Members in the precincts, and if the Memb^ speaking cannot 

obtain an audience it must be his own fault. Also, there ib 

« 

sometimes formal unopposed business for which an audience is 
quite unnecessary. 

21 . Subject to the provisions of this Order, each Chamber 
may, by resolution or Standing Order, provide for 

(i) the election and retirement of the President and Deputy 

President, in the case of the Senate; 

(ii) the election and retirement of the Speaker, the Deputy 

Speaker and the Deputy Chairman of Committees, in 
the case of the House of Representatives; 

(iii) the regulation of its business, the preservation of order 
at its sittings and any other matter for which provision 
is required or authorised to be so made by this Order. 

Paragra])h (iii) of this section is based on section 29(1) of the 
Ministers’ draft. The rest is new. 

The first Standing Orders were made by the Governor under 
section 81, but they may be amended by the Senate and the 
House of Representatives respectively. 

22 . — (1) Each Chamber may adjourn from time to time as it 
may determine by resolution or Standing Order until Parliament 
is prorogued or dissolved. 

(2) During the adjournment of either Chamber for a })eriod 
exceeding one month the President, or Speaker, as the case may 
be shall, if requested by the Prime Minister, convene, in such 
manner as may be prescribed by the Standing Orders of that 
Chamber, a meeting of the Senate or the House of Representatives 
for the transaction of any urgent business of public impoitance. 

In so far as this section applies to the House of Representatives 
it substantially reproduces section 27 of the Ministers’ draft. 
The reference to the Prime Minister, however, is new. 

23 . — (1) The seat of a Senator shall become vacant — 

(а) upon his death; or 

(б) if, by writing under his hand, addressed to the Clerk to 

the Senate, he resigns his seat; or 
(c) if he becomes subject to any of the disqualifications men* 
tioned in section 13 of this Order; or 



TK* QBDXaS IS OOtTKOIL 173 

{d) if, without the leave of the Senate first obtained, he 
absents himself from the sittings of the Senate during 
a continuous period of three months; or 

(e) upon the termination of his term of office. 

(2) As soon as may be' after the seat of an elected Senator 
becomes vacant, the Clerk to the Senate shall inform the Clerk 
to the House of Representatives of the vacancy, 

(3) As soon as may be after the seat of an appointed Senator 
becomes vacant, the Clerk to the Senate shall inform the 
Governor-General of the vacancy. 

This section is new, being consequential on the creation of 
the Senate. 

The purpose of subsection (2) is to enable the House of Re- 
]jresentatives to be informed that an election of a Senator i-s 
necessary. Similarly, the purpose of subsection (3) is to inform the 
Governor- General that an appointment of a Senator is necessary. 

It will be noted that there is no provision to cover the case 
of a Senator being elected or appointed to the House of Represen- 
tatives, since he is disqualified under section 13(1). 

» 

24.-(l) The seat of a Member of Parliament shall become 
vacant — 

(a) upon his death; or 

(b) if, by writing under his hand addressed to the Clerk to 

the House of Representatives, he resigns his seat; or 

(c) if he is elected or appointed a Member of the Senate; or 

(d) if he ‘becomes subject to any of the di.squalifications 

mentioned in section 13 of this Order: or 

(e) if, without the leave of the House of Representatives first 

obtained, he absents himself from the sittings of the 
House during a continuous period of three months; or 

(/) upon the dissolution of Parliament. 

(2) Whenever the seat of a Member of Parliament falls vacant 
under this section except upon a dissolution of Parliament, the 
Clerk to the House of Representatives shall inform the Governor- 
General who shall (except in the case of a Member appointed 
under the provisions of subsection (2) of section 11 of this Order), 
within one month, by notice in the Oovernrmnt Gazette, order 
the holding of an election to fill the vacancy. 

Subsection (1), except paragraph (c), is based upon section 22 
of the Ministers’ draft. Subsection (2) is new. 

A Member of Parliament is not disqualified from election or 
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appointment to the Senate, but his seat becomes vacant if he is 
elected or appointed. In other words, he may stand as a candidate 
for election without losing his seat unless he is elected. 

The.purpose of subsection (2) is to inform the Gtovemor-Goaeral 
that an election or a new appointment is necessary. It may be 
noted that, though the Governor-General is under an obligation 
to order a new election, no time is specified within which he must 
do so. It would seem that the Governor-General would act on the 
advice of the Prime Minister. In the United Kingdom the writ is 
issued on the instructions of the House of Commons itself, so that 
there is no question of applying British conventions in this case. 

25 . Except for the purpose of electing the President or the 
Speaker, no Senator or Member of Parliament shall sit or vote 
in the Senate or the House of Representatives until he has taken 
and subscribed before thq Senate or the House of Representatives, 
as the case may be, the oath of allegiance in accordance with the 
provisions of -the Promissory Oaths Ordinance or shall have 
made the appropriate affirmation in lieu thereof as provided 
in the said Ordinance. 

Except in so far as it applies to the Senate .this section is based 
on section 20 of the Ministers’ draft, but the reference to the 
Promissory Oaths Ordinance is new. 


26 . If provision is made by law for the payment to Senators or 
Members of Parliament of any remuneration or allowance in their 
capacity as Senators or Members of Parliament, the receipt by 
any Senator or Member of Parliament of such remuneration or 
allowance shall not disqualify him from sitting or voting in the 
Senate or the House of Representatives, as the case may be. 

In BO far as this applies to the House of Representatives, 
this section is based upon section 26 of the Ministers’ draft. It 
is, however, put into hypothetical form, partly because Parliament 
has the necessary power to legislate without express enactment, 
and partly because it might have been decided not to make 
payments to Members of the Senate. It is provided in section 
75 that, until Parliament otherwise provides, the reniuneration 
and allowances paid to Members of the House of Representatives 
shall be the same as those paid to the Members of the State Council, 
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but no provision is made for allowances to Senators until Parlia- 
ment so provides. 

27 .— (1) The privileges, immunities and powers of the Senate 
and the House of Representatives and of Senators and Members 
of Parliament may be determined and regulated by Act of Par- 
liament, but no such privileges, immunities or powere shall exceed 
those for the time being held or enjoyed by the Commons House 
of Parliament of the United Kingdom or of its Members. 

(2) Until Parliament otherwise provides, the privileges of the 
Senate and the House of Representatives and of Senators and 
Members of Parliament shall be the same as the privileges of the 
State Council and of its Members at the date on which it is last 
dissolved. 


Except in so far as it applies to the Senate, this section repro- 
duces section 30 of the Ministers' draft. 


28.-(l) There shall be a Clerk to the Senate who shall be 
appointed by the Governor-General. 

(2) There shall be a Clerk to the House of Representatives who 
shall be appointed by the Governor-General. 

(3) The members of the staff of the Clerk to the Senate shall 
be appointed by him in consultation with the President. 

(4) The members of the staff of the Clerk to the Hou.se of 
Representatives shall 'be appointed by him in consultation with 
the Speaker. 

(5) The Clerk to the Senate, the Clerk to the House of Repre- 
sentatives and the members of their staffs shall, while they hold 
their offices as such* be disqualified for being elected or appointed 
as a Senator or as a Member of Parliament or for sitting or voting 
in the Senate or the House of Representatives. 

(6) The Clerk to the Senate and the Clerk to the House of 
Representatives shall not be removable except by the Governor- 
General on an address of the Senate, or of the House of Represen- 
tatives, as the case may be: 

Provided that, unless Parliament otherwise provides, the age 
for their retirement shall be sixty years. 

Subsections (2), (4) and (5) substantially reproduce subsections 
(1) to (3) of section 32 of the Ministers’ draft. The rest is new, 
but Bubseotions (1) and (3) merely apply to the Clerk to the 
Senate the provisions which the Minister^’ draft had applied 
to the Clerk to the House of Representatives. Subsections (1) and 
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(2) are printed as amended by the Independence Order. 

It was decided to separate the functions of Secretary to the 
Cabinet and Clerk to the Council of State (now the Clerk to the 
House of Representatives), since the former acts under the 
control of the Prime Minister and 'the latter tmder the control of 
the Speaker. It is therefore possible to imagine circumstances in 
which his functions would conflict, or circumstances in which 
it might be difficult for him not to reveal to the Speaker or the 
Prime Minister respectively information which »he had obtained 
in his other capacity. The Speaker is not an instrument of the 
Government, and there may be cases where it will be necessary 
for him to rule against the Government. Accordingly, it was 
thought that the constitutional anomaly in the Order in Council 
of 1931, where the Clerk to the State Council was also Secretary 
to the Board of Ministers, should not be repeated. The Secretary 
of State has extended this principle to the office of Clerk to the 
Senate also. 
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29 . — (1) Subject to the provisions of this Order, Parliament 
shall have power to make laws for the peace, order and good 
government of the Island. 

(2) No such law shall — 

(a) prohibit or restrict the free exercise of any religion; or 

{b) make persons of any community or religion liable to dis- 
abilities or restrictions to which persons of other 
communities or religions are ndt made liable; or 

(c) confer on persons of any community dr religion any 

privilege or advantage which is not conferred on 
‘ persons of other communities or religions; or 

(d) alter the constitution of any religious body except with 

the consent of the governing authority of that body: 

Provided that, in any case where a religious body is 
incorporated by law, no such alteration shall be made 
except at the request of the governing authority of 
that body. 

(3) Any law made in contravention of subsection (2) of this 
section shall, to the extent of such contravention, be void. 

(4) In the exercise of its powers under this section. Parliament 
may amend or repeal any of the provisions of this Order, or of 
any other Order of His Majesty in Council in its application to 
the Island: 
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Provided that no Bill for the amendment or repeal of any of 
the provigionB of this Order shall be presented for the Boyal 
Assent unless it has endorsed on it a certificate under the hand 
of the Speaker that the number of votes cast in favour thereof 
in the House of Representatives amounted to not less than two- 
thirds of the whole number of members of the House (including 
those not present). 

Every certificate of the Speaker under this subsection ahn-U 
be conclusive for all purposes and shall not be questioned in any 
court of law. 

Subsection (1) substantially reproduces section 7 of the 
Ministers’ draft. 

Subsection (2) reproduces verbatim section 8 of the Ministers’ 
draft, except for the proviso to paragraph (d), which is new. 
This limitation on the legislative power of the Ceylon Parliament 
was approved by the Soulbury Commission in paragraph 242(iii). 

Subsection (3) is new, but it was implicit in section 8 of the 
Ministers’ draft. 

Subsection (4) is based upon section 10 of the Ministers’ draft, 
but it was redrafted in 1946 and modified in 1947. Also, it omits 
the provision in section 10 of the draft that any amendment of 
the Constitution should be efiFected only by express words. That 
provision was inserted in the Ministers’ draft because difficulties 
haVe arisen in the Austradian States owing to what may be called 
incidental constitutional changes being brought about by ordinary 
legislation. It was therefore intended that, as in the Irish Free 
State, amendments should be effected by Constitution Amend- 
ment Acts specifically so defined, so that there could be no doubt 
of the intention to make amendments in the Constitution. How- 
ever, the omission is not of great importance, since every Bill 
amending the Constitution must have the Speaker’s certificate 
that two-thirds of the Members of the House of Representatives 
have voted for it. The whole procedure would have been much 
simpler if section 10(2)(a) of the draft had been inserted. 

The phrase used in subsection (1) is the widest possible and is 
taken from the Constitutions of other Dominions: see S. v. Burak 
(1878), 3 App. Cas. 889 ; Hodge v. The Queen-, Russell v. The 
Queen (1882), 7. App. Cas 829. But for the Ceylon Independence 
Act, 1947, it would however have been limited, and was so limited 
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that Act was passed, because of the authority of the ilariia. 
ment of the United Kingdom. The Act abolishes. the limitations, 
and the only limitation now in operation is that contained in 
subsection (2), though reference must also be made to the proce. 
dure for constitutional amendment in subsection (4) and the 
narrow power of disallowance in section 39{1). 

Subsection (2) was based on section 5 of the Government of 
Ireland Act, 1920, but has been so much amended that it now 
bears very little relation to it. There is no definition of ‘community’ 
in the Constitution, which must therefore be understood in the 
'light of the general understanding of that phrase in 1946. In 
popular language it would seem to include not only the so-called 
racial communities — Sinhalese, Ceylon Tamils, Moors, Malays, 
Indians, Burghers, and Europeans — but also the various castes. 
By virtue of subsection (3), the validity of an Act may be chal- 
lenged in any court of law on the ground that it infringes sub- 
section (2). 

It follows from subsection (4) that if an Act is inconsistent 
with the Constitution it is invalid unless it takes effect as a con- 
stitutional amendment under the subsection and it can do that 
only if, as a Bill, it contained Mr Speaker’s certificate. It has, 
however, been well settled in other countries (e.g., the United 
States of America and Australia) that such an Act is invalid 
only to the extent of the repugnancy, so that an Act which is 
only in part repugnant is not wholly invalid if the repugnant 
provisions are severable from the rest. These repugnant provisions 
are severable if the Act can stand without them. If, on the other 
hand, the repugnant provisions contain the essence of the Act the 
whole must be invalid. 

These rules were applied by the Supreme Court in Thambiayah v. 
Kvlasinghatn. The Parliamentary Elections (Amendment) Act 
Ko. 19 of 1948 contained provisions in sections 82C and 82D 
which were held to be repugnant to section 13(3)(A) of the Consti- 
tution, but the remainder of the Act was declared to be valid. 

30 . — (Revoked) 

The Declaration of 1943 provided that the Governor would 
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h»«« power to legislate on defence and external affairs. Oom- 
plieated provisions were inserted in the Ministers’ draft, and 
they were made still more complicated by the Soulbury Clom- 
miBsi<m in paragraph 337 and 349 to 358. The Commission also 
leoommended that a power of constitutional amendment be retain- 
ed by the King in Council. In August 1945 Mr D. S. Senanayake 
asked for Dominion Status; but if this could not be obtained 
he asked that the Governor be deprived of his power of legislation. 
The Government of the United Kingdom was at that time un- 
willing to accept the first alternative but accepted the second. 
Section 30 therefore reserved to the King in Council power to 
legislate on defence, external affairs and constitutional amend- 
ment. In consequence of the grant of Dominion Status in 1947, 
however, the power conferred by the section was revoked by 
section 4 of the Ceylon Independence Order, 1947. 

31. — (1) A Bill, other than a Money Bill, may be introduced i, 
in either Chamber. A Money Bill shall not be introduced in the B 
Senate. 

( 2 ) In this section and in sections 33 and 34 of this Order. 'Money 
Bill’ means a Public Bill which contains only provisions dealing 
with all or any of the following subjects, that fs to say, the im- 
position, repeal, remission, alteration or regulation of taxation; 
the imposition for th6 payment of debt, expenses of administra- 
tion or other financial purposes, of charges on the Consolidated 
Fund or on any other public funds or on moneys provided by 
Parliament, or the variation or repeal of any such charges; 
the grant of money to the Crown or to any authority or person, 
or the variation or revocation of any such grant; the ajipro- 
priation, receipt, custody, investment, issue or audit of accounts 
of public money; the raising or guarantee of any loan or the 
repayment thereof, or the establishment, alteration, adminis- 
tration or abolition of any sinking fund provided in connection 
with any such loan; or any subordinate matter incidental to any 
of the aforesaid subjects. 

In this subsection the expressions ‘taxation’, ‘debt’, ‘public 
fund’, ‘public money’ and ‘loan’ do not include any taxation 
imposed, debt incurred, fund or money provided or loan raised, 
by any local authority. 

Subsection (1) is taken from paragraph 310(ix) of the Soulbury 
Report and subsection (2) from paragraph 310(viii) of that Report , 
though there has been a slight change in the drafting. 
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It- is sometimes convenient to introduce Bills in the Second 
Chamber. This applies especially to Bills of a technical nature, 
for instance Bills reforming the ordinary civil and criminal 
law and the law of civil and criminal procedure. The provision 
of section 48 that the Minister of Justice shall be in the Senate 
will strengthen the case, for it would clearly be desirable for him 
to be in charge of the first discussions. In any case, the House 
of Representatives will be more concerned with Bills of a political 
character and will be unable to spend much time on technical 
matters. 

In the United Kingdom Parliament no Bill which deals with 
finance can be introduced in the House of Lords, but such Bills 
are in fact introduced with the financial provisions in brackets, and 
the House then passes those clauses by as if they were not there. 
No such device will be necessary in Ceylon, for only Money Bills 
must first be introduced into the House of Bepresmitatives. In 
practice, however, it will be convenient for all Bills which impose 
any considerable charge upon public funds to originate in the 
House of Representatives. 

Subsection (2) is taken almost verbatim from the Parliament 
Act, 1911. There ^re, however, ;»ome significant additions which 
substantially extend the definition of the Parliament Act. These^ 
are: 

(i) the addition of ‘expenses of administration’ in relation to 
charges on the Consolidated Fund or on moneys provided by 
Parliament; 

(ii) the addition of the clause ‘the grant of money to the Crown 
or to any authority or person, or the variation or revocation of 
any such grant’; 

(iii) the addition of ‘the establishment, alteration, administra- 
tion or abolition of any sinking fund provided in connection 
with any such loan’; and 

(iv) the addition of the word ‘investment’ in relation to public 
money. 

These additions remove most of the difficulties which have 
arisen in the United Kingdom and give the House of Representa- 
tives effective control over finance, though it must be remembered 
that the word ‘only’ at the beginning of the definition governs 
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the whole, so that it will not be possible to enact as a Money Bill 
a Bill which Changes the law in other respects. In other words, 
what is called ‘tacking’ will not be possible. A Money Bill must 
lie a Money Bill and nothing more. 

32 « — (1) A Bill shall not be deemed to have been passed by 
both Chambers unless it has been agreed to by both Chambers, 
either without amendment or with such amendments only as are 
agreed to by both Chambers. 

(2) A Bill which has been passed by the Senate with any amend- 
ment which is subsequently rejected by the House of Representa- 
tives shall be deemed not to have been passed by the Senate. 

This section is consequential on the recommendations of the 
Soulbury Commission and is therefore new. It is in fact mainly 
a drafting provision to introduce sections 33 and 34. This is 
particularly true of subsection (2), whose purpose is to shorten 
the drafting of sections 33 and 34 so that it need not be specifically 
stated in those sections that they apply not only to Bills which 
have been rejected, or have not been passed, but also to Bills 
which have been passed with amendments unacceptable to 
the House of Representatives. 

■ 33 . — (1) If a Money Bill, having been passed by the House of 
Representatives and sent to the Senate at least one month before 
the end of the sea.son, is not passed by the Senate within one 
month after it is so sent, the &11 may, notwithstanding that it 
has not been passed by the Senate, be presented 'to the Governor- 
General with or without any amendments which have been made 
by the Senate and agreed to by the House of Representatives, 
and shall take effect as an Act of Parliament on the Royal Assejit 
thereto being signified. 

(2) There shall be endorsed on every Money Bill when it is sent 
to the Senate and when it is presented to the Governor-General 
for Royal Assent a certificate under the hand of the Speaker that it 
is a Money Bill. Before giving his certificate the Speaker shall 
consult the Attorney-General or the Solicitor-General. 

This section is based on the Parliament Act, 1911, in accordance 
with paragraph 310(vii) of the Soulbury Report. 

The position may be stated as follows: If the Bill is sent to 
the Senate on 1 September 1960, it may be presented for the royal 
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assent on 1 October 1950 if the Senate has (i) rejected it; or 
(ii) not passed it; or (iii) passed it with amendments which have 
been rejected by the House of Representatives. 

The Speaker’s certificate is required both when the Bill goe.s 
to the Senate and when it goes to the Governor-Greneral because 
after going to the Senate it may have been amended by provisions 
accepted by the House of Representatives, and those provisions 
may have taken the Bill out of the definition of ‘Money Bill’. 

34 . — (1) If a Bill, other than a Money Bill, is passed by the 
House of Representatives in two successive sessions, whether of 
the same Parliament or not, and, 

(a) having been sent to the Senate in the first of those sessions 

at least one month before the end of that session, 
is not passed b}' the Senate in that session, and, 

(b) having been sent to the Senate in the second of those 

sessions, is not passed by the Senate within one month 
after it has been so sent, or within six months after 
the commencement of that session, whichever is the 
later, 

the Bill may, notwithstanding that it has not been passed by the 
Senate, be presented to the Governor-General and shall take effect 
as an Act of Parliament on the Royal Assent thereto being 
signified. 

(2) There shall be endorsed on every Bill, when it is presented 
to the Governor- General for the Royal Assent in pursuance of tjie 
provisions of subsection (1) of this section, a certificate under 
the hand of the Speaker that the provisions of subsection (1) 
have been complied with and that the Bill presented for the 
Royal Assent is .identical with the Bill sent to the Senate in the 
first of the two sessions in which it was passed by the House of 
Representatives. Before giving his certificate the Speaker shall 
consult the Attorney-General or the Solicitor- General. 

(3) For the purposes of subsection (2) of this section, a Bill 
presented for the Royal Assent shall be deemed to be the same 
Bill as a former Bill sent to the Senate in the preceding session, 
if, when it is sent to the Senate, it is identical with the former 
Bill or contains only such alterations as are certified by the 
Speaker to be necessary owing to the time which has elapsed 
since the date of the former Bill, or to represent any amendments 
which have been made by the Senate in the former Bill in the 
preceding sessions; and any amendments which are certified by 
the Speaker to have been made by the Senate in the second 
session and agreed to by the House of Representatives shall be 
inserted in the Bill as presented to the Governor-General in 
pursuance of this section: 
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Provided that the House of BejMesentatives may, if they thinlr 
fit, on the passage of snoh a Bill through the House in the second 
session, suggert any further amendments without inserting the 
amendments in the Bill, and any such suggested amendments 
shall be considered by the Senate, and, if agreed to, shall be 
treated as amendments made by the Senate and agreed to by the 
House of Biepresentatives; but the exercise of this power by the 
House of Representatives shall not affect the operation of this 
section in the event of the rejection of the Bill by the Senate. 

This section is based on the Parliament Act, 1911, reducing the 
l>eriod to two sessions as recommended by paragraph 310(viii) 
of the Soulbury Report. The drafting has, however, been much 
improved to meet certain difficulties in the operation of the Par- 
liament Act when it was used for the peissing of the Government 
of Ireland Act and the Welsh Church Act in 1914. 

The purpose of subsection (1)(6) is, on the one hand, to prevent 
the House of Representatives from rushing the Bill through at 
the beginning of the second session and, on the other hand, to 
prevent the Senate from holding up the Bill (as the House of Lords 
can) for the whole session by refraining from discussing it. The 
minimum period in the second session is six months from the 
beginning of the session, though if the House of Representatives 
does not.send it up until the session is five months old, the Senate 
is allowed one month only for discussion. 

The purpose of subsection (3) is to enable the Bill to include 
agreed amendments and amendments due to the lack of time. 
The proviso enables the House of Representatives to suggest a 
compromise without losing the chance of getting the Bill through 
if the Senate proves obdurate. 

35 . Every certificate of the Speaker under section 33 or 
section 34 of this Order shall be conclusive for all purposes and 
shall not be questioned in any court of law. 

This section is consequential and is taken from the Parliament 
Act, 1911. 

36 . — (1) No Bill shall become an Act of Parliament until His 
Nb.jesty has given His consent thereto. 

(2) When a Bill has been passed by both Chambers or by the 
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House of Representatives alone in acoordance with the provisionri 
of this Order, it shal} be presented to the Gk>vemor>Oeneral, who 
Toay assent in His Majesty’s name, or refuse such assent. 

(3) {Revoked) 

This section as originally enacted was based on section 37 
of the Ministers’ draft but it was much amended in the drafting. 
It is now printed as amended by the Ceylon Independence Order 
in Council 1947. It is customary in Dominion Constitutions to 
j^ve the Governor-General three powers, to assent, to refuse 
assent, and to reserve for the King’s assent. The Declaration of 
1943 provided that Bills of certain classes must be reserved, and 
the Ministers’ draft included the necessary provisions in sections 
38 and 40. The Soulbury Commission recommended amendments, 
and the provisions as amended were included in section 37 of this 
Order. Being inconsistent with Dominion Status they had to be 
removed by the Ceylon Independence Order in Council and, 
though a power of reservation is not inconsistent with Dominion 
Status, it was decided to abolish it. The second part of subsection 
(2) and the whole of subsection (3) of this section were therefore 
revoked by the Independence Order. The powers under this 
section are of course exercised on advice under section 4. 

37. {Revoked) 

See the note to section 36. 

38. — r(l) In every Bill presented to the Governor-General, other 
than a* Bill presented imder section 33 or section 34 of this Order, 
the words of enactment shall be as follows, that is to say: — 

‘Be it enacted by the Kang’s Most Excellent Majesty, by 
and with the advice and consent of the Senate and the House 
of Representatives of Ceylon in this present Parliament assem- 
bled, and by the authority of the same as follows: — 

(2) In every Bill presented to the Governor-General under 
section 33 or section 34 of this Order, the words of enactment 
shall be as follows, that is to say: — 

‘Be it enacted by the King’s Most Excellent Majesty, by 
and with the advice and consent of the House of Representatives 
of Ceylon in this present Parliament assembled, in accord- 
ance with the provisions of section 33 (or section 34 as the 
case may be) of the Ceylon (Constitution) Order in Cbuncil, 
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1946, and by the authority of the same, as follows: — ’ 

(3) Any alteration in a Bill necessary to give effect to sub- 
section (2) or this section shall not be deemed to be an amendment 
of the Bill. 

This is based upon section 9 of the Ministers’ draft, but the 
formula has been copied from the practice of the Parliament of 
the United Kingdom. 

Subsection (2) is based upon the Parliament Act, 1911. 

Subsection (3) is new, and is due to the fact that in Ceylon the 
enacting clause is deemed to be part of the Bill. 

39 . — (1) Any law which has been assented to by the Governor- 
General and which appears to His Majesty’s Government in the 
United Kingdom — 

(а) to alter, to the injury of the stock-holder, any of the 

provisions relating to any Ceylon Government stock 
specified in the Second Schedule to this Order; or 

(б) to involve a departure from the original contract in 

respect of any of the said stock 

may be disallowed by His Majesty through a Secretary of State. 

(2) The provisions of subsection (1) of this section shall also 
apply in relation to any Ceylon Government stock issued after 
the date upon which this Part of this Order comes into operation 
which, at the request of the Government of the Island, has been 
inoluded in the list kept by the Treasury of the United Kingdom, 
in conformity with the provisions of Section 2 of the Colonial 
Stock Act, 1900, of securities in which a trustee may invest. 

(3) Whenever any such law has been disallowed by His Majesty, 
the Governor-General shall cause notice of such disallowance to 
be published in the Government Gazette. 

(4) Every law so disallowed shall cease to have effect as soon as 
notice of such disallowance shall be published as aforesaid; 
and thereupon any enactment repealed or amended by or in 
pursuance of the law disallowed shall have effect as if such law 
had not been made. Subject as aforesaid the provisions of .section 
6 of the Interpretation Ordinance shall apply. 

This is consequential upon the omission from the Constitution 
(as from the Ministers’ draft) of any general power to disallow 
legislation, a power which has hitherto been inoluded in all 
Constitutions save that of the Irish Free State (though it has also 
been removed from the South Africa Act, 1909). The existing 
sterling loans became trustee securities on the basis that any 
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laws which mterfered with the securities could be disallowed. 
Subsection (1) applies to such loans. Subsection (2) applies to 
loans subsequently raised in the United Kingdom and included 
in the trustee list at the request of the Ceylon Government, That 
Government can, of course, issue stock in London without this 
disqualification, but in that case it will have to pay a higher rate 
of interest. 


PART IV 

Delimitation op Elbctoeal Distmcts 

40.-(l) Within one year after the completion of every general 
census of the Island following the general census of 1946, the 
Governor shall establish a Delimitation Commission. 

(2) Every Delimitation Commission established under this sec- 
tion shall consist of three persons appointed by the Governor- 
General who shall select persons who he is satisfied are not actively 
engaged in politics. The Governor-General shall appoint one 
of such persons to be the Chairman. 

(3) If any member of a Delimitation Commission shall die, or 
resign, or if the Governor-General shall be satisfied that any 
such member has become incapable of discharging his functions 
as such, the Governor-General shall, in accordance with the 
provisions of subsection (2) of this section, appoint another person 
in his place. 

(4) {Revoked) 

This section, other than subsection (3), is taken from section 14 
of the Ministers’ draft. That section provided for the Chief Justice 
or a Judge of the Supreme Court to be chairman, but in para- 
graph 276 the Soulbury Report expressed some doubt on the 
wisdom of this proposal. Subsection (3) is consequential. 

The section is printed as amended by the Ceylon Independence 
Order in Council, 1947. The powers of the Governor under the 
section as originally enacted were to be exercised in his discretion 
as subsection (4) provided. This being decreed inconsistent with 
Dominion Status subsection (4) was revoked by the Independence 
Order and the language of subsections (2) and (3) was amended. 

It should be noted that this section will not come into operation 
until after the next census. The first Delimitation Commission 
was provided for by section 76(1). 
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Itelimitation Commission established under 
section 40 of this Order shall divide each Province of the Island 
mw a nuniTOr of electoral districts ascertained as provided in 
subsection (2) of this section and shall assign iiames thereto. 

(2) The total number of persons who, according to the last 
preceding general census, were for the time being resident in the 
Province sh^ ^ ascertained to the nearest 76,000. In respect 
of each 75,000 of this number the Delimitation Commission shall 
allot one electoral district to the Province and jihall add a further 
number of electoral districts (based on the pumber of square 
xniies in the Province at the rate of one additional electoral district 
for each 1,000 square miles of area calculated to the nearest 
1,000) as follows: — 


Western Province ... 1 

Central Province ... 2 

Southern Province ... 2 

Northern Province ... 4 

Eastern Pro\’inee ... 4 

"K Orth .western Province ... 

North-Central Province ... 4 

Province of Uva ... 3 


Province of Sttbaragamuwa ... 2 

(3) Subject to the provisions of subsections (4) and (5) of this 
secfioii, each electoral district of a province shall have as nearly 
as may be an equal number of persons: 

Provided that, in dividing a I^ovince into electoral districts, 
every Delimitation Co.mmission .shall have regard to the transport 
facilities of the Province, its physical features and the community 
or diversity of interest of its inhabitants. 

(4) Where it appears to the Delimitation Commission that 
there is in any area of a Province a 8ub.stantial concentration of 
persons united by a community of interest, whether racial, 
^ligious or otherwise, but diflFering in one or more of these resjiects 
from the majority of the inhabitants of that area, the Commission 
may make such division of the Province into electoral district-s 
as may be necessary to render possible the representation of that 
mterest. In making such division the Comipia«ion shall have 
due regard to the desirability of reducing to the minimum tlie 
fhsproportion in the number of persons resident in the several 
electoral districts of the Province. 

(5) Notwithstanding anything in subsection { 1 ) of this section, 
the Delimitation Commission shall have power to create in any 
Province one or more electoral districts returning two or more 
members: 

Provided that in any such case the number of electoral districts 
for that Province, as ascertained in accordance with the provisions 
of subsection (2) of this section, shall be reduced so that the 
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total number of Members to be returned for that Province shall 
not exceed the total number of electoral districts so ascertained. 

Subsections (1) and (2) are taken verbatim from subsections 
(1) and (2) of section 13 of the Ministers’ draft, and subsection 
<3) is taken from subsection (3) of that section with drafting amend- 
ments. Subsection (4) is taken from paragraph 278(ii) of the Soul- 
bury Report, except for the last sentence, which is new. Sub- 
section (6) is based upon paragraph 278(iii) of the Soulbury 
Report. 

Subsections (1), (3), (4) and (5) applied to the first Delimitation 
Commission, but for the purpose of that Commission subsection 
{2) was replaced by section 76{2), which fixed the number of 
elected members at 95. The explanation is that, in the Memoran- 
dum attached to the Ministers’ draft, the Ministers worked 
out the distribution in accordance with the Census of 1931, in 
order to illustrate the effect of the scheme which they proposed. 
They assumed, in fact, that the Constitution which they had 
drafted would come into operation before the next census, and 
that a new Delimitation Commission would be appointed after 
the next census. The delay due to the appointment of the Soulbury 
Commission, and the decision of the Board of Ministers to hold a 
census in 1946, altered the situation. The Soulbury Commission 
did not deal with the point, but seemed to assume in paragraph 
275 that the census of 1946 would apply. On the other hand, their 
discussions were based on the census of 1931, and the discussions 
outside accordingly centred upon a House of Representatives of 
95 elected Members distributed as recorded in the Memorandum 
attached to the Ministers’ draft. It was therefore decided to 
ignore the census of 1946 and to enact the distribution given by 
the Ministers by way of illustration, and this has been done in 
section 76(2). 

The scheme in subsection (2) of the present section was designed 
mainly to modify the strict territorial principle in favour of the 
minorities. It was not based, as the Soulbury Commission suggests, 
on the principle applied in England before 1886, whereby ‘com- 
munities’ in the territorial sense rather than aggregates of popula- 
tion — boroughs and counties as such — were given representation. 
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Bather it was based on the practice in Great Britain, South Africa 
and other countries, whereby a sparse population is given a 
greater proportional representation than a concentrated popula* 
tion. The explanation in Great Britain is that if strict equality of 
population were applied the constituencies would vary in ai^ft from 
a square mile in London to several huge counties in the north and 
west of Scotland. Such large constituencies would be unm^^nage- 
able, and so density of population is taken into consideration. In 
agricultural countries like South Africa and Australia, there is the 
additional factor that the rural population, on whom the wealth 
of the country largely depends, must be given some weightage 
against the more concentrated and more highly organized urban 
population; and in the Union of South Africa there is the additional 
factor that the farmers are mainly Afrikander while the townsmen 
contain«a higher proportion of people of British origin. It was 
realized that if the same principle was applied in Ceylon there 
would be several advantages. First, and most important, it would 
provide increased representation for minority communities 
without introducing communal representation, to which the 
Ministers were opposed. The Tamils and Muslims are mainly in 
the comparatively sparsely populated Northern and Eastern 
Provinces, while the Indians are mainly in Uva and Sabaragamuwa 
Provinces. It will be seen that these four Provinces obtain 13 of 
the 25 additional members. Secondly, the system would give 
Weightage to the rural population as against the urban population, 
who are necessarily much more highly organized and provided 
most of the members for the State Council dven in the rural areas. 
Thirdly, it would give weightage to the Kandyan Sinhalese 
against the Low-country Sinhalese, since 11 of the additional 
seats, or 14 if the North-Western Province be included, would go 
to Kandyan Provinces. Fourthly, it would give weightage to the 
backward areas as against the more highly developed areas. It is 
therefore not entirely correct to say with the Soulbury Report 
(paragraph 276), that the scheme was a combination of territorial 
and communal representation. The communal motive was do- 
minant: that is, the primary intention was to give a greater propor- 
tionate representation to the minorities; but the other advantagea 
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-were foreseen. In any evmt the Ministers were looking forward, 
as their Memorandum makes clear, to the time when the com* 
mnnal factor would be quite irrelevant. 

Subsection (4), which was added by the Sonlbury Commission, 
does not add anything to the Ministers’ intention, though it was 
not intended in the Ministers’ draft to give the Commission 
complete discretion and emphasis was therefore laid on the prin- 
ciple of equality witliin the Province. Some attempt has been 
made to effect this ‘intention by the last sentence of the sub- 
section, though possibly it would have been better if some fixed 
proportion of deviation (in South Africa it is 15 per cent from the 
normal, i.e. a maximum variation of 30 per cent) had been fixed. 
The phrase ‘community or diversity of interest of its inhabitants’, 
which is taken by subsection (3) from the Ministers’ draft, was 
intended to enable the Commission to vary oonstituencie^accord- 
ing to community, and this was perhaps clearer in the Ministers’ 
draft than in the present subsection (3). 

Subsection (5) was recommended by the Soulbury Commission 
in the following terms-: 

‘It was suggested to us that minority representation would be 
strengthened by the creation of multi-member constituencies 
on the ground that the only chance of representation for smell 
minorities depended on their concentrating all their strength 
on candidates of their own choice in a multi-member constituency. 
It seems to us that it might be advantageous to adopt this method 
of representation in certain localities, for instance, in the City of 
Colombo and possibly in the Jaffna peninsula, and particularly 
where divisions of caste in the same community are prominent. 
We therefore propose that the Delimitation Commission should 
be instructed to consider the creation of such constituencies in. 
appropriate areas.’ 

It is, however, quite clear that multi-member constituencies 
as such enure to the benefit of the majority. They can help 
minorities only if some form of proportional representation is 
introduced or the system of ‘plumping’ is adopted. ‘Plumping’ 
means that in a three-member constituency any elector can 
cast three votes as he pleases, i.e., one for each of three candi- 
dates, or two for one candidate and one for another, or three for 
one emididate. Even then experience has shown (as in the former 
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school "board system in England) that a well-drilled majority 
can always carry off all the seats. Probably no electorate in Ceylon 
could be well-drilled at this stage of development, but there are 
other devices for preventing plumping from having its effect. 
Also, since this system is combined with the abolition of the 
coloured ballot bcs system there is a high proi^ortion of spoilt 
ballot papers. 

42 . In the event of a difference of opinion among the members 
of any Delimitation Commission, the opinion ef the majority 
of the members thereof shall prevail and shall be deemed to be 
the decision of the Commission. Where each member of the 
Commission is of a different opinion the opinion of the Chairman 
shall be deemed to be the decision of the Commission. 

This section is new, being consequential upon section 41. 

43 . The Chairman of every Delimitation Commission shall 
communicate the decisions of the Commission to the Governor- 
General who shall by Proclamation publish the names and boun- 
daries of the electoral districts as decided by the Commission, 
and the number of members to be returned by each such dis- 
trict; and the districts specified in the Proclamation for the 
time being in force shall be the electoral districts of the Island 
for all the purposes of this Order and of any law for the time 
be\ng in force relating to the election of Members of the House 
of Bepresentatives. 

This section is based upon section 13(4) of the Ministers’ draft, 
but has been made much more precise in its drafting. 

44 . Any re-division of the Provinces of the Island into electoral 
districts, effected by any Delimitation Commission established 
under section 40 of this Order, and any alteration consequent 
upon such re-division in the total number of the Members of 
the House of Representatives shall, in respect of the election of 
Members thereof, come into operation at the next general election 
held after such re-division and not earlier. 

This section is new, being consequential upon section 40. 

PART V 
Thk Exbotttivb 

48 . The executive power of the Island shall continue vested 
in His Majesty and may be exercised, on behalf of His Majesty, 
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1:^ the Gor^e»mdr<GI«Deffaf m aooordanoe with the provisions of 
this Order and of any other la^ for the time . being in force. 

This section is based upon seetion 42 of the Ministeis’ draft 
but whs redrafted in the Independence Order of 1947. The theory 
of the law is that executive power is 'vested in the King throughout 
the Commonwealth, but in Ceylon as in the other Dominions the 
power is exercisable by his representative. How the power is 
exercised depends upon law and practice for the time being. In 
the United Kingdom practice prescribes that, generally speaking, 
the King acts on the advice of Ministers. In Ceylon the Governor- 
General similarly acts in accordance with section ’4. This section, 
like section 7, maintains the theory of the unity of the Crown — 
the ‘common allegiance’ to which the Statute of Westminster refers. 

46.-(l) There shall be a Cabinet of Ministers who shall be 
appoint^ by the Governor-General and who shall be charged 
with the general direction and control of the government of the 
Island and who shall be collectively responsible to Parliament. 

(2) Of the Ministers, one who shall be the head of the Cabinet, 
shall be styled the ‘Prime Minister’ ; of the other Ministers 
one shall be styled the ‘Minister of Justice’ and another shall 
be styled the ‘Minister of Finance’. 

(3) (Revoked) 

(4) , The Prime Minister shall be in charge of the Ministry of 
Defence and External Affairs and shall administer the matters 
relating to that Ministry in addition to such other matters as he 
may determine to retain in his charge. Each Minister, other 
than the Prime Minister, shall be charged with the administra- 
tion of such subjects and functions as may be assigned to him 
by the Prime Minister. 

Subsection (1) is taken, with some changes of language, from 
section 61 of the Ministers’ draft. Section 43 of the Ministers’ 
draft provided, until Parliament had made other provision, that 
there should be ten Minister, but the Soulbmy Commission 
recommended that there should be no limitation of number. 

Provision for the appointment of a Prime Minister was made 
in section 43 of the Ministers’ draft, but the remainder of sub- 
section (2) comes from paragraph 326 of the Soulbury Report. 

Subsection (3) was revoked by the Independence Order. 
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Subseoti<m (4) is taken in substance from section 44 of the 
Ministers* draft. The specific allocation of Defence and External 
Affairs comes from paragraph 326 of the Soulbury Report, though 
it carries out what was in fact the Ministers* intention. 

The words ‘general direction and control’ in subsection (1) 
attempt to state the British constitutional convention. There is 
nothing in the law of the United Kingdom to give the Cabinet 
control over the Departments, but its power to do so has been 
acquired by practipe over 260 years. Since the Board of Ministers 
had only limi^d functions under the Donoughmore Constitution^ 
it was thought by the Ministers that the British convention 
should be specifically enacted. The effect of the convention may 
be stated shortly in the assertion that no change of policy of any 
im portance, whether or not it needs legislation or financial provi- 
sion by Parliement, should be carried out without Cabinet 
sanction. The Cabinet, on tjie other hand, has full power to 
change the policy of any Department, and any Minister who is 
unwilling to accept the change has no alternative but to resign. 

The phrase ‘shall be collectively responsible to Parliament’ 
is again an attempt to state the British constitutional convention. 
The nature of this responsibility is discussed in Fart I of this 
book. Shortly, it may be said that every Minister accepts res- 
ponsibility for every decision of the Cabinet. If he is unable to 
accept that responsibility, he must resign. Accepting responsibility 
means not only that he may be called to account politically for 
8,ny defects that may appear in the policy, but also that he must 
actively support the policy by vote and, if necessary, by speech. 
On no account is he permitted to say that he disagrees or 
disagreed with the policy. It is his policy even if he opposed it in 
the Cabinet. 

In addition to the recommendations which have been incorporat- 
ed in the section, the Soulbury Commission advised as follows: — 

(i) The functions of the Financial Secretary should be trans- 
ferred to a Minister of Finance who, subject to the functions 
allotted to the Public Services Commission, should also be res- 
ponsible for the public services. 

(ii) The Department of Fisheries should be transferred from the 
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Ministry of Local Administration to tho Ministry of Agrionlture 
and Lands. 

(iii) The function of poor relief should be transferred firom the 
Ministry of Labour to the Ministry of Health. 

(iv) The control of road transport should be transferred from 
the Ministry of Local Administration to the Ministry of Com- 
munications and Works. 

(v) The control of emigration, immigration and repatriation 

should be transferred from the Chief Secretary to the Ministry of 
Home Affairs. * 

(Ti) The Commission was doubtful whether Labour could be 
satisfactorily combined with Industry and Commerce. No im- 
mediate reallocation was recommended, but it was thought that 
subsequently it would be necessary to create separate Ministries. 

On this last point the Social Services Commission recommended 
that a Ministry of Labour and Social Welfare be created, and that 
it assume control of the poor law.‘ 

47. The Governor-General may appoint Parliamentary Secre- 
taries to assist the Ministers in the exercise of their Parliamentary 
and departmental duties: 

Provided that the number of Parliamentary Secretaries shall 
not at any time exceed the number of Ministers. 

This section is taken from section 45 of the Ministers’ draft, 
with the difference that the name has been changed from 'Deputy 
Minister’ to ‘Parliamentary Secretary’. It has been amended by 
the Independence Order. 

. The Soulbury Commission recommended in paragraph 326(viii) 
that in the first instance Parliamentary Secretaries should be 
appointed in the Ministries whose portfolios are particularly heavy. 
It may be noted, however, that at least two Ministers must be in 
the Senate and that it will be necessary to have Parliamentary 
Secretaries to represent them in the House of Hepresentatives. 
It seems clear, too, that there should be two Parliamentary Se- 
cretaries (the maximum allowed by section 48) in the Senate. 

48. Not less than two Ministers, one of whom shall be the 
Slinister of Justice, shall be Members of the Senate. If Parlia- 
mentary Secretaries are appointed in pursuance pf the provisions 
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of eeotion 47 of this Order, not more than two of them shall be 
Members of the Senate. 

This section is taken from the Soulbury Report, paragraph 
310(vi). 

48. — (1) Every Minister and every Parliamentary Secretary 
shall hold office during His Majesty’s pleasure: 

Provided that any Minister gr Parliamentary Secretary may 
at any time resign his office by writing under his hand addressed 
to the Governor-General. 

(2) A Minister or Parliamentary Secretary who for any period 
of four consecutive months is not a member of either Chamber 
shall, at the expiration of that period, cease to be a Minister or 
Parliamentary Secretary, as the case may be. 

(3) Whenever a Minister or Parliamentary Secretary is, from 
any cause whatever, unable to perform any of the functions of his 
office, the Governor-General may appoint a person, whether or 
not he has already been appointed a Minister or Parliamentary 
Secretary, to act in the place of the said Minister or Parliamentary 
Secretary, as the case may be, either generally or in the per- 

•formance of any particular function. For the purposes of this 
Order, a person so appointed shall be deemed to be a Minister 
or a Parliamentary Secretary, as the case may be, as long as his 
appointment shall subsist. 

(4) A person appointed to be or to act as a Minister or Par- 
liamentary Secretary .shall, before entering on the duties of his 
office, take and subscribe before the Governor-General the official 
oath in accordance with the provisions of the Promissory Oaths 
Ordinance or shall make the appropriate affirmation in lieu thereof 
as provided in the said Ordinance. 

Subsection (1) is taken from section 46 of the Ministers’ draft, 
and subsection (2) from section 48 of that draft, the period having 
been extended from three to four months to cover the period of a 
general election. It has been amended by the Independence 
Order. 

Subsection (3) reproduces section 47 of the Ministers’ draft, and 
subsection (4) reproduces section 50 of that draft with a slight 
amendment. 

The fact that each Minister and Parliamentary Secretary 
holds his office at the King’s pleasure indicates that the office 
is at all times in the Prime Minister’s disposal, for in these matters 
‘he King acts on the advice of the Prime Minister. The question 
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of the dismissal of Mmisters is discussed in Part I. In practice, 
however, the question of dismissal never arises, for when the 
Prime Minister wishes to make a change he requests the Minister 
to resign. 

50 . There shall be a Secretary to the Cabinet who shall be 
appointed by the Governor-General. The Secretary to the Cabinet 
shall have charge of the Cabinet Office and shall, in accordance 
with such instructions as may be given to him by the Prime 
Minister, summon meetings of the Cabinet, arrange the business 
for, and keep the minutes of such meetings, and convey the deci- 
sions of the Cabinet to the appropriate person or authority. 

This section is based on section 52 of the Ministers’ draft but has 
been amended by the Independence Order. The practice under 
the Donoughmore Constitution was for the Clerk to the State 
Council to be Secretary to the Board of Ministers also. This con- 
fusion of function was considered by the Ministers to be inappro- 
priate, since there were occasions on which the Clerk would advise 
the Speaker of the House of Representatives on matters to be. 
submitted to the House by the Cabinet. Accordingly, it was 
decided to separate the offices. The section gives effect to the 
practice in Great Britain. 

51 . — (1 ) There shall be for each Ministry a Permanent Secretary 
who shsill be appointed by the Governor-General. 

(2) Each Permanent Secretary shall, subject to the general 
direction and control of his Minister, exercise supervision over 
the department or departments of Government in the charge of 
his Minister. 

(3) For the purpose of this section the department of the 
Auditor-General, the office of the Clerk to the Senate, the office 
of the Clerk to the House of Representatives and the Cabinet 
Office shall be deemed not to be departments of Government. 

(4) The Governor-General may transfer any Permanent Secre- 
tary to any public office. 

Subsection (1) is based upon section 53(2) of the Ministers' 
draft but has been amended by the Independence Order. 

Subsection (2) reproduces part of section 53(2) of the Ministers’ 
draft, and subsection (3) reproduces section 53(4) of that draft. 

Subsection (4) was inserted by the Independence Order. 

This is an important provision inserted by the Mmisters in 
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srdcff to dtaw a clear distinctiou betweeix matters of policy and 
matters of administration. The Dononghmore Constitution, by 
v^esting administrative control in Executive Committees, each of 
which had a number of Departments under its control, encouraged 
the members of the State Council to involve themselves in func- 
tions which were purely administrative. Also, the functions of 
government were dispersed among a large number of Depart- 
ments. The Permanent Secretary will exercise the administrative 
functions which were exercised by Executive Committees and 
will provide for coordination among the Departments of each 
Mmistry. It may be hoped that in due course each Ministry will 
come to regard itself as a single Department divided into sub- 
departments, as is the case in Great Britain. For the time being, 
however, it is probable that the fragmentation of government 
will continue, though much will depend upon the personalities of 
the persons appointed to be the first Permanent Secretaries. While 
it will not be forbidden for Ministers to deal with the Heads of 
separate Departments, the person who will advise the Minister 
on matters of policy within his Ministry will be the Permanent 
Secretary, and all communications to and from the Minister will 
pass through him. In addition, he will be able to give directions 
to the Departments ynder him in the Minister’s name, whether 
or not those directions actually come from the Minister. The 
position will not be fundamentally different from that occupied 
by the Civil Defence Commissioner in relation to the Food Depart- 
ments and other .emergency Departments under the Minister of 
Agriculture and Lands from 1943 to 1945. 

PART VI 
Thu Judicatube 

62.-(l) The Chief Justice and Puisne Judges of the Supreme 
Court and Commissioners of Assize shall be appointed by the 
Governor-General. 

(2) Every Judge of the Supreme Court shall hold office during 
good behaviour and shall not be removable except by the Governor 
General on an address of the Senate and the House of Represen- 
tatives. 

(3) The age of the retirement of Judges of the Supreme Court 
shall be sixty- two years: 
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Provided that the Govemor-Oeneral may permit a Judge of 
the Supreme Court who has reached the age of sixty-two years 
to continue in office for a period not exceeding twelve mouths. 

(4) The salaries of the Judges of the Supreme Court shall be 
determined by Parliament and shall be charged on the Consolidat- 
ed Fund. 

(5) Every Judge of the Supreme Court appointed before the 
date on which this Part of this Order comes into operation and in 
office on that date shall continue in office as if he had been 
appointed under this Part of this Order. 

(6) The salary payable to any such Judge shall not be diminished 
during his term of office. 

Subsection (1) reproduces section 69(1) of the Ministers’ draft, 
except that it has been extended to Commissioners of Assize, 
and that under the Independence Order the power has ceased to 
be discretionary. 

Subsection (2) reproduces the major portion of section 69(2) of 
the Ministers’ draft. 

Subsection (3) is new, since the Ministers’ draft left to Parlia- 
ment the task of fixing an age for retirement. 

Subsection (4) is taken from section 71 of the Ministers’ draft. 
Subsection (6) also is new, being a transitional provision. 

Subsection (6) is taken from section 71 of the Ministers’ draft. 

68. — (1) There shall be a Judicial Service Commission which 
shall consist of the Chief Justice, who shall be the Chairman, 
a Judge of the Supreme Court, and one other person who shall 
be, or shall have bwn, a Judge of the Supreme Court. The mem- 
bers of the Commission, other than the Chairman, shall be ap- 
pointed by the Governor-General. 

(2) No person shall be appointed as, or shall remain, a member 
of the Judicial Service Commission, if he is a Senator or a Member 
of Parliament. 

(3) Subject to the provisions of subsection (5) of this section, 
every member of the Judicial Service Commission, other than 
the Chairman, shall, unless he earlier resigns his office, or is re- 
moved therefrom as hereinafter provided, or being a Judge of the 
Supreme Court ceases so to be, hold office for a period of five 
years from the date of his appointment, and shall be eligible for 
re-appointment . 

(4) The Governor-General may for cause assigned remove 
any member of the Judicial Service Commission from his office. 

(6) The Governor-General may grant leave from his duties 
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to any member of the Judicial Service Oommissiou, and may 
appoint a person qualified to be a member of th© Judicial Service 
Commission to be a temporary member for tbe period of such 

leaye. 

(6) Where a person is appointed to be a member of the Judicial 
Service Commission, he may be paid such salary or allowance 
as may be determined by Parliament. Any salary or allowance 
payable to such person shall be charged on the Consolidated 
Fund and shall not be diminished during his terin of office. 

(7) (Rtvcked) 

Subsection (1) is based upon section 68(1) of the Mmisters* 
draft, but it has been modified in accordance with paragraph 
398 of the Soulbury Report. 

Subsection (2) is based upon section 68(2) of the Ministers’ draft, 
but has been amended by the addition of a refereixce to the Senate 
and the omission of the ezohision of canch'dates for election, 
no doubt because it is not easy to determine when a person be> 
comes a candidate. 

Subsection (3) is based upon section 68(3) of the Ministers’ draft. 

The remainder of the section is new. 

The Ministers decided to establish a Judicial Service Corn* 
mission in order to remove judicial appointments from politics 
and to give some sort of guarantee to the minorities that appoint- 
ments to the judicial service would not be determined on com- 
munal lines. The proposal was acceptable to the Soulbury Com- 
mission and accordingly finds a place in the Constitution. The 
powers of the Governor-General ceased to be discretionary through 
amendments made by the Independence Order. 

54b There shall be a Secretary to the Judicial Service Commis- 
sion who shall be appointed by the Commission. 

This section is based upon paragraph 399 of the Soulbury 
Report, though it was implicit in the Ministers’ draft. The In- 
dependence Order transferred the power from ‘the Governor 
acting on the recommendation of the Commission’ to ‘the Com* 
mission’. 

55b~(l) The appointment, transfer, dismissal and disciplinary 
control of judicial officers is hereby vested in tha Judicial Service 
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Commission. 

(2) Any judicial officer may resign his office by writing under 
his hand addressed to the GoTcmor-Gmaral. 

(3) Every judicial officer appointed before the date on which 
this Part of this Order comes into operation and in office on that 
date shall continue in office as if he had been appointed under 
this Part of this Order. 

(4) The Judicial Service Commission may, by Order published 
in the Ooveriiment Gazette, delegate to the Secretary to the Com* 
mission the power to authorise all transfers, other than transfers 
involving increase of salary, or to make acting appointments 
in such oases and subject to such limitations as may be specified in 
the Order. 

(5) In this section ‘appointment’ includes an acting or tern* 
porary appointment and ‘judicial officer’ means the holder of 
any judicial office but does not include a Judge of the Supreme 
Court or a Commissioner of Assize. 

This section is based upon section 69(3) of the Ministers’ draft, 
but the Commission’s functions have been enlarged in accordance 
with paragraph 400 of the Soulbury Report and in order to make 
the provision parallel with that in section 60 of the Constitution. 
Subsection (1) was amended and subsection (4) redrafted by the 
Independence Order. 

It may be noted, however, that whereas the meaning of ‘transfer’ 

• * • 

is limited by section 60(2) of the Constitution, there is no such 
limitation in this section, so that every transfer, even if it does 
not involve an increase of salary, is within the jurisdiction of the 
Judicial Service Commission. 

56. Every person who, otherwise than in the course of his duty, 
directly or indirectly, by himself or by any other person, in any 
manner whatsoever, influences or attempts to influence any deci- 
sion of the Judicial Service Commission or of any member thereof 
shall be guilty of an offence and shall, on conviction after summary 
trial before a Magistrate, be liable to a fine not exceeding one 
thousand rupees or to imprisonment for a term not exceeding one 
year or to both such fine and such imprisonment: 

Provided that nothing in this section shall prohibit any person 
from giving a certificate or testimonial to any applicant or oaaffi. 
date for any judicial office. 

This section is bctsed upon section 65 of the Ministers’ draft 
which, however, applied only to the Public Service Commission. 
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It WM slightly Amended by the Independence Order. 

PART vn 

. Thx PiTBUO SxnvicnB 

Sfm Seve AS otherwise pronded in this Order, every person 
holding office under the Crown in respect of the Government of 
the Islend shell hold office daring His Majesty’s pleasure. 

This section reproduces the substance of section 66(1) of the 
Ministers’ draft and merely gives effect to the general principle 
applicable to all appointments under the Crown in all parts of the 
Commonwealth, including the United Kingdom. Public servants 
throughout the Commonwealth are servants of the King and, 
except where provision is specially made by law, hold office at his 
pleasure. The manner in which he exercises his pleasure in Ceylon 
is, however, determined by the Constitution. 

58 . — (1) There shall be a Public Service Commission which shall 
consist of three persons, appointed by the Governor- General, 
one at least of whom shall be a person who has not, at any time 
during the period of five years immediately preceding, held any 
public office or judicial office. The Governor-General shall nomi- 
nate one of the members of the Commission to be the Chairman. 

(2) Ho person shall be appointed as, or shall remain, a member 
of'ibhe Public Service' Commission if he is a Senator or a Member 
of Parliament. 

(3) Every person who, immediately before his appointment a.^ a 
member of the Public Service Commission, is a public officer shall, 
when such appointment takes effect, cease to hold any jiaid office 
previously held by him as a servant of the Crown in re.spect of the 
Government of the Island, and shall accordingly cease to be a 
public officer for the purposes of this Order; and he shall be in- 
digible for further appointment as a public officer: 

Provided that any such person shall, until he ceases to be a 
member of the Public Service Commission or, while continuing 
to be such a member, attains the age at which he would, if he 
were a public officer, be required to retire bo deemed to hold a 
pensionable office in the service of the Crown in respect of the 
Government of the Island for the purposes of any written law 
relating to the grant of pensions, gratuities or other allowances in 
respect of such service. 

(4) Subject to the provisions of subsection (6) of this section, 
every person who is appointed to be a member of the Public 
Service Commission shall, unless he earlier resigns his office or 
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is removed therefrom, hold office for a period of five years from 
the date of his appointment andshall be eligible for re-appointment. 

(5) The Gktvemor-Gbneral may for cause assigned remove any 
member of the Public Service Commission from his office. 

(6) . The Governor-General may grant leave from his duties to 
any member of the Public ^rvice Commission, and may appoint 
a person qualified to be a member of the Public Service Commission 
to be a temporary member for the period of such leave. 

(7) A member of the Public Service Commission may be paid 
such salary as may be determined by Parliament. The salary 
payable to any such member shall be charged on the Consolidated 
Fund and shall not be diminished during his term of office. 

(8) For the purposes of Chapter IX of the Penal Code, a member 
of the Public Service Commission shall be deemed to be a public 
servant. 

Subsection (1) vas considerably amended by the Independence 
Order because the recommendation in paragraph 376 of the 
Soulbury Report was clearly based on an inadequate appreciation 
of local conditions. It required that only one member of the 
Commission should have been a public officer. In Ceylon 
conditions it is almost impossible to provide a balanced Com- 
mission on this basis. The amended subsection above reverts, with 
one change, to section 62(1) of the Ministers* draft. Though 
made by the Independence Order, this amendment had nothing 
to do with Independence. 

Subsection (2) is based on part of section 62(2) of the Ministers’ 
draft, with the amendment necessitated by the establishment of a 
Senate. Also, the Ministers’ draft attempted to exclude candidates 
for election, but this has been removed, no doubt owing to the 
difficulty of defining who is a candidate. In this respect the section 
fails to give effect to the recommendation in paragraph 375 of the 
Soulbury Report, which agreed with the Ministers’ draft. 

Subsection (3) gives effect to a recommendation in paragraph 
376 of the Soulbury Report, though the proviso is new. 

Subsection (4) is based on section 62(3) of the Ministers’ draft. 

Subsections (5) and (6) are new and were amended by the Inde- 
pendence Order. 

Subsection (7) reproduces the substance of section 62(6) of the 
Ministers’ draft. 
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Subsection (8) is based on section 65(2) of the Ministers’ draft. 

The Ministers decided to establish a Public Service Commission 
in furtherance of their desire to guarantee to the minorities that 
administration under the new Constitution would not be con- 
ducted on communal lines. They felt that appointments to the 
public service were particularly important in this respect, and 
accordingly the Public Service Commission was given all the 
independence that a Constitution makes possible. The Soulbury 
Commission approved of this intention, and the modifications 
made in the Ministers’ draft are merely incidental. 

59 . There shall be a Secretary to the Public Service Com- 
mission who shall be appointed by the Commission. 

This section reproduces part of section 63 of the Ministers’ 
draft, but the power was transferred from the Governor to the 
Commission by the Independence Order. 

60. — (1) The appointment, transfer, dismissal and disciplinary 
control of public officers is hereby vested in the Public Service 
Commission: 

Provided that appointments and transfers to the office of 
Attorney- General sWl be made by the Governor-General. 

{ 2 ) In subsection .(1) of this section the expression ‘transfer’ 
means a transfer involving an increase of salary. 

In section 64 of their draft, the Ministers merely provided 
that new appointments carrying an initial salary of Rs. 3,60(t a 
year should be made on the recommendation of the Public Service 
Commission. In paragraph 379 of the Report the Soulbury Com- 
mission assumed that this provision was intended to ajjply also to 
promotions, transfers, dismissals and disciplinary control. Why 
they should so have assumed is not at all clear, for the Ministers’ 
draft did not so provide and had no such intention. However, 
the assumption was necessarily treated as a recommendation, and 
accordingly subsection (1) of the present section gives effect 
to that paragraph, except for the proviso, which is entirely new. 
Also, subsection (2), which is new, modifies the generality of the 
recommendation. Subsection (1) was amended by the Indepen- 
dence Order. 
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91. The Public Service Commission may, by Order puldisbed 
in the Owemment OazeUe, delegate to any public officer, subject 
to such conditions as may be specified in the Order, any of the 
powers vested in the Commission by subsection (1) of section 60. 
Any person dissatisfied with any decision made by any public 
officer under any power delegated as aforesaid may appeal there- 
from to the Commission and the decision of the Commission on 
such appeal shall be final. 

This section was much amended by the Ceylon Constitution 
(Amendment) Order, 1947, and then revoked and replaced 
by the Ceylon Independence Order, 1947. In this form it is entirely 
new. 


The provisions of section 56 of this Order shall apply in 
relation to the Public Service Commission as though the reference 
therein to the Judicial Service Commission were a reference to 
the Public Service Commission and the reference to judicial 
office were a reference to public office. 

t 

This section is based on section 65(1) of the Ministers’ draft. 

93 . — (1) Any officer holding office in the public service on the 
day immediately preceding the^day appointed by His Majesty by 
Order in Council as the appointed day for the purposes of the 
Ceylon Independence Act, 1947, being an officer — 

(o) who, at any time before the seventeenth day of July, 
1928^, was appointed or selected for appointment to the 
public office, appointment to which was subject to the 
approval of a Secretary of State, or who, at any time 
before that day, had entered into an agreement with 
the Crown Agents for the Colonies to serve in any 
public office for a specified period;’ or 
(6) who, on or after the seventeenth day of July, 1928, 
was appointed or selected for appointment (otherwise 
than on agreement for a specified period) to a public 
office, appointment to which was subject to the 
approval of a Secretary of State; or 
(c) who, on or after the seventeenth day of July, 1928, 
had entered into an agreement with the Crown Agents 
for the Colonies to serve for a special period in a 
public office, appointment to which was not subject 
to the approval of a Secretary of State, and who, on 
the day appointed as aforesaid, either has been 
confirmed in a permanent and pensionable office or is 
a European member of the Ceylon Police Force; 
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may, if he electa to retire from the public service in accordance 
with the provisions of subsection (2) of this section, be granted 
a pension or gratuity in accordance with and subject to the pro- 
visions of Article 88 of the Ceylon (State Council) Order in Council, 
1931, and the regulations made thereunder, notwithstanding 
the revocation of that Order by section 91 of this Order; and 
those provisions shall apply accordingly subject to any procla- 
mation made under Section 88 of this Order. 

(2) Election to retire for the purposes of subsection (1) of this 
section may be exercised: — 

(o) in the case of an officer to whom paragraph (a) of that 
subsection applies, at any time after this part of this 
Order comes into operation; 

(6) in the case of an officer to whom either paragraph (6) 
or paragraph (c) of that subsection applies, at any 
time within two years after the day appointed as 
aforesaid. 

(3) In this section the expression ‘public office’ shall, notwith- 
standing the provisions of section 3, include a judicial office. 

[Ngte, : The Schedule to the Ceylon Independence Order in 
Council, 1947, {which amended section 63 of the principal Order) 
contains the follotoing provision : — 

In the case of a person retirin before the day appointed by 
His Majesty by Order in Council s the appointed day for the 
purposes of the Ceylon Independence Act, 1947, Section 63 shall 
continue to have effect as if the foregoing amendments had not 
been made. 

alW cases of retirement under section 63 before February 4, 1948. 
are therefore governed by section 63 in its form as set ovj in 
section 6 of the Ceylon {Constitution) {Amendment) Order in 
Council, 1947, and as reproduced below : — 

63. — (1) Any officer holding office in the public Service on 
the day immediately preceding the day on which this Part of 
this Order comes into operation (in this section referred to as 
‘the material date’), being an officer — 

(o) who, at any time before the seventeenth day of July, 
1928, was appointed or selected for appointment to a 
public office, appointment to which was subject to 
the approval of a Secretary of State, or who, at any 
time before that day, had entered into an agreement 
with the Crown Agents for the Colonies to serve in 
any public office for a specified period; or 
(6) who, on or after the seventeenth day of July, 1928, but 
before the ninth day of October, 1945, was appointed 
or selected for appointment (otherwise than on agree- 
ment for a specified period) to a public office, appoint- 
ment to which was subject to the approval of a 
Secretary of State; or 
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(c) who, on or after the seventeenth day of July, 1928, hot 
before the ninth day of October, 1945, had entered 
into an agreement with the Crown Agents for the 
Colonies to serve for a specified period in a public 
office, appointment to which was not subject to 
approval of a Secretary of State, and who, at the 
material date, either has been confirmed in ,a 
permanent and penmonable office or is a European 
member of the Ceylon Police Force; 
may, if he elects to retire from the public service in aoeor< 
dance with the provisions of subsection (2) of this section, be 
granted a pension or gratuity in accordance with and subject 
to the provisions of ^ticle 88 of the Ceylon (State Council) 
Order in Council, 1931, and the regulations made there- 
imder, notwithstanding the revocation of that Order by section 
91 of this Order; and those provisions shall apply accord* 
ingly subject to any proclamation made under section 88 of 
this Order. 

(2) Election to retire for the purposes of subsection (1) of 
this section may be exercised — 

(а) in the case of an officer to whom paragraph (a) of that 

subsection applies, at any time after this part of this 
Order comes into operation; 

(б) in the case of an officer to whom either paragraph (6), 

or paragraph (c) of that subsection applies, at any 
time within two years after the first meeting of the 
House of Representatives.] 

This section was based on the recommendation in paragraplis 
369*71 of the Soulbury Report, as modified by the White Paper. 
Its phrasing gave rise to difficulty, however, and accordingly 
another section was substituted by the Ceylon Constitution 
(Amendment) Order in Council, 1947. This in turn gave rise to 
difficulties and a new section was provided in the Ceylon Independ* 
denoe Order, 1947, for officers retiring after 3 February 1948. 
Both forms are set out above. 

e4.-(i) All pensions, gratuities, or other like allowances 
which have been, or which may be, granted to any persons who 
have been, and have ceased to be, in the service of the Crown 
in respect of the Government of the Island at any time before 
the date on which this Part of this Order comes into operation, 
or to the widows, children or dependants of such persons, shall 
be governed by the written law under which they were granted, 
or, if granted after that date, by the written law in force on that 
date, or, in either case, by any written law made thereafter which 
is not less favourable. 
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4^) Saji®^ to ^the pi^oTisions oi section 63 of this Ordw all 
petwkiM, and other like allowances which may be 

l^ted to pmsons who, on the date on which this Part of this 
Order oonos into operation, are in the service of the Crown in 
respf^ of tke Government of the Island, or to the wi^ws, children 
or dependants of such persons, shall be governed by the written 
law in force on that date or by any written law made thereafter 
wldch ie not less favourable. 

This section is based on the recommendation in paragraph 372 
(iv) of the Soulbury Report. 

6flL All pensions and gratuities granted in accordance with the 
provisions of this Order shall be charged on the Consolidated 
Fund. 

\ 

This section gives effect to the recommendation in paragraph 
372(iv) of the Soulbury Report that the pensions shall be ‘suitably 
safeguarded*. 

Thb effect of charging the pensions and gratuities on the Con- 
solidated Fund is that ^n annual vote is not required. 

PART VIII 
Finance 

••.-(1) The funds >6f the Island not allocated by law to specific 
purposes shall form one Consolidated Fund into which shall be 
paid the produce of all taxes, imposts, rates and duties and all 
other revenues of the Inland not allocated to specific purposes. 

(2) The interest on the public debt, sinking fund payments, the 
costs, charges and expenses incidental to the collection, manage- 
ment and receipt of the Consolidated Fund and such other expen- 
diture as Parliament may determine shall be charged on the 
Consolidated Fund. 

Subsection (1) reproduces section 57 of the Ministers’ draft, 
save that the proviso to that section is not reproduced in exactly 
the same form. Subsection (2) reproduces section 58(1) of the 
Ministers’ draft, except for the reference to sinking fund pay- 
ments, which is new. 

In the United Kingdom there is a single Fund, called the 
Consolidated Fund, into which all revenues are paid and out of 
which all expenditure is met. Where special Funds are created for 
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Bpeoial purposes, such Funds are almost invariably fed from the 
Consolidated Fund, though there have been exceptions. The 
purpose of the Consolidated Fond was to enable the Treasury and 
the Parliammt of the tTnited Elingdom to deal with the revenues 
as a whole, instead of allocating particular taxes to particular 
items of expenditure. Ceylon under the Donoughmore Constitu- 
tion followed the same practice, though it was not described as a 
Consolidated Fund. The purpose of giving the Island’s general 
fund the same name as in the United Kingdom is to enable a 
distinction to be drawn between expenditure which is voted 
annually and expenditure which is paid without annual parlia- 
mentary sanction. In certain cases under the Constitution — of 
which subsection (2) is an exagsple — ^it is desired to remove ex- 
penditure from parliamentary control without placing it, as it 
has been hitherto, in the control of the Governor (who could 
authorize it, and in certain cases did authorize it, under his special 
powers). The expenditure is then ’charged on the Consolidated 
Fund’ by the Constitution. Parliament itself can charge items to 
the Consolidated Fund by legislation, but then the legislation can 
be altered by Act of Parliament. Where the expenditure is charged 
on the Consolidated Fund by the Constitution it cannot be changed 
except by constitutional amendment, unless of course the Con- 
stitution itself authorizes Parliament to make a change. A list of 
items charged on the Consolidated Fund is given ante, pp. 102-3. 

The section does not prevent Parliament from creating special 
funds, for instance the University Building and Equipment Fund 
established in 1924 and the National Development Fund establish 
ed in 1945. In such oases the income is paid to the separate Fund 
if the law which created it so provides, or if some other law so 
provides. 

The effect of subsection (2) is to prevent Parliament from 
refusing to meet the outstanding obligations and such farther 
obligations as the Island may incur. The public debt, the sinking 
Fund payments, etc., are charged on the Consolidated Fund and 
must be met on the due dates without parliamentary sanction. 
In other words, the section gives security to borrowers, though 
additional security is provided by section 39. 
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Expenditure which is not charged on the Consolidated Fund 
is said to be payable out of moneys provided by Parliament. 
In the language of the House of Commons there is thus a distinc- 
tion between ‘Consolidated Fund Services' which are ])er- 
manently charged and ‘Supply Services’ which are financed by 
annual votes. 

e7.-(i) Save as otherwise expressly ])rovided in subsection (3) 
of this section, no sum shall be withdrawn from the Consoli- 
dated Fund except imder the authority of a warrant under the 
hand of the Minister of Finance. 

(2) No such warrant shall be issued unless the sum has by re.so- 
lution of the House of Representatives or by any law been granted 
for specified public services for the financial jn-ar during which 
t!ie withdrawal is to take place or i.s otherwise lawfully charged 
on the Consolidated Fund. 

(3) Where the Governor-General dissolves Parliament before 
the Appropriation Bill for the financial year has received the 
Royal Assent, he may, unless Parliament shall have already 
made provision, authorise the issue from the Consolidated Fund 
and the expenditure of such sums cm he may consider necessary 
for the public services until the expiry of a period of thr('o months 
from the date on which the new House of Representatives is 
summoned to meet. 

Subsections (1) and (2) are ba.sed on .sub.sectiona (2) and (3) 
of section 58 of the Ministers’ <lraft save that the duty of counter- 
signing warrants, which the Ministers placed upon the Auditor- 
General, has been removed. Subsection (3) is based upon section 
60 of the Ministers’ draft. 

The purpose of the section is to make certain that no public 
moneys are paid out except (o) on the authority of an Act of 
Parliament for the financial year in question, or (6) on the authority 
of a resolution of the House of Representatives (e.g. in the case 
of a supplementary estimate) for the year in question, or (c) where 
the sum is charged on the Consolidated Fund by this Constitution 
or by Act of Parliament, or (d) in accordance with the Governor- 
General’s special power in subsection (3). 

It is somewhat incongruous to permit the House of Representa- 
tives to authorize expenditure by mere resolution, and the Minis- 
ters’ draft did not so provide. Its justification, no doubt, is that a 
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supplementary estimate is sometimes needed for urgent expendi- 
ture. in fact, however, the case is covered by the creation of the 
Contingencies Fund by section 68. Moreover, the House of Repre- 
sentatives can secure the passing of the necessary legislation within 
one month under section 38. Possibly the provision was inserted 
because the State Council has become accustomed to this slipshod 
method. In the United Kingdom, annual expenditure must be 
authorized either by the Appropriation Act or by Consolidated 
Fund Acts, into which supplementary estimates are consolidated. 
However, no harm will be done provided that the Ceylon Parlia- 
ment reverts to the British tradition that supplementary e.stimates 
are exceptional and, in principle, objectionable, because they 
interfere with the making of a Budget which will balance at the 
end of the financial year as well as at the beginning. 

68. -(l) Notwithstanding any of the provisions of section 66 
of this Order, Parliament may by law create a Contingencies 
Fund for the purpose of providing for urgent and unforeseen 
expenditure. 

(2) The Minister of Finance, if satisfied 

(а) that there is need for any such expenditure, and 

(б) that no provision for such expenditure exists, 

may, with the consent of the Prime Minister, authorise provisioi 
to be made therefor by an advance from tl^e (bntingencic.s Fjund 

(3) As soon as possible after every such advance, a Supplemen- 
tary Estimate shall he jiresented to Parliament for the purposf 
of replacing the amount so advanced. 

This section is new, but is based on the practice of the United 
Kingdom. 

As the section indicates, the purpose of the Contingencies Fund 
is to enable the Treasury to meet urgent and unforeseen expendi- 
ture. The process under the Donoughmore Constitution was tc 
secure a special warrant from the Governor under the authority oi 
the Board of Ministers. This section provides a better method 
which does not offend against constitutional principles. The 
money is provided by law in the first place, and has to bo replaced 
in the Fund by supplementary estimate. 

69. No Bill or motion, authorising the disposal of, or the im- 
position of charges upon, the Consolidated Fund or other funds of 
the Island, or the imposition of any tax or the repeal, augmenta- 
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tion or reduction of any tax for the time being in force shall be 
introduced in the House of Representatives except by a Minister, 
nor unless such Bill or motion has been approved either by the 
Cabinet or in such manner as the Cabinet may authorise. 

This section .reproduces section 59(1) of the Ministers’ draft 
almost verbatim. This is another case where the Constitution 
enacts a British convention, for the appropriate provision is in 
Standing Orders of the House of Commons, but the approval 
is given on behalf of the Crown. Here it is specifically provided that 
the approval shall be on behalf of the Cabinet. 

70. -(l) There shall be an Auditor-General who shall be ap- 
pointed by the Governor-General and who shall hold office during 
good behaviour. 

(2) The salary of the Auditor-General shall be determined by 
Parliament, shall be charged on the Consolidated Fund and shall 
not be diminished during his term of office. 

(3) .The office of Auditor-General shall become vacant — 

(ffl) by his death; or 

{b) by his attaining the age of fifty-five years or sTich higher 
ago as the Governor-General may determine: or 

(c) by his re.signation in writing addressed to the Governor- 

General ; or 

(d) by his removal b}' the Governor-General on account of 

ill-health or physical or mental infirmity in the like 
circumstances and subject to the same conditions as 
a x>'Jhlic officer in receipt of similar pensionable 
emoluments; or 

(c) by his removal by the Governor-General upon an addre3.s 
from the Senate and the House of Representatives 
j)raying for his removal. 

Subsection ( 1 ) reproduces section 56( 1 ) of the Ministers’ draft. 

Subsection (2) reproduces the substance of section 56(2) of the 
Ministers’ draft. 

Subsection (3) reproduces section 56(3) of the Ministers’ draft, 
except that the latter provided for the power in sub-paragraph (b) 
bo be exercised on the recommendation of the Public Service 
Commission. Also, a reference to the Senate is included in sub- 
paragraph (e). 

71 . -(1) The accounts of all departments of Government, in- 
. lading the offioos of the Cabinet, the Clerk to the Senate, the Clerk 
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to the House of Representatives, the Judicial Service Commission 
and the Public Service Commission shall be audited by the Auditor- 
Greneral who, with his deputies, shall at all times be entitled to 
have access to all books, records, or returns relating to such 
accounts. 

(2) The Auditor-General shall report annually to the House of 
Representatives on the exercise of his functions under this Order. 


This section reproduces section 61 of the Ministers’ draft with 
some drafting amendments. It may be noted that the function 
given in subsection (2) is very different from that given by Article 
85 of the Order in Council of 1931. The Audit Report is expected 
to comment on the accounts and not on the policy which the 
Government may be following for the time being. The Auditor- 
General may deal with accounting procedure and may report 
whether the Constitution, the legislation relating to finance for 
the time being in operation, and Financial Regulations. ha\e 
been duly observed. It is not his business to decide whether the 
country is receiving value for its money. 

PART IX 

Teansitional PaovisioNS, Repbai-s and Savings 

72 . The Governor shall, before the first election of Senators in 
accordance with the provisions of section' 9 of this Order, make 
regulations prescribing the method of voting and of transferring 
and counting votes in any election of Senators; and such regula- 
tions shall have effect as if enacted in this Order until Parliament 
shall otherwise provide. 

This provision is new, being consequential upon the establish- 
ment of a Senate. It was at one time intended to include the 
regulations in a Schedule, but it was thought desirable to leave 
them to be governed by legislation. Since the legislation was 
required before the Parliament was in existence, however, the 
first rules were made by the Governor. 

73 . For the purpose of securing that one-third of the Senators 
shall retire every seeond year, at the first meeting of the Senate 
under this Order, the Senate shall by lot divide the Senators into 
three classes, each class consisting of five elected Senators and 
five appointed Senators; and the term of office of the Senators 
of the first class shall terminate at the expiry of a period of two- 
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years, the term of office of the Senators of the second class shall 
terminate at the expiry of a period of four years, and the term of 
office of the Senators of the third class shall terminate at the 
expiry of a period of six years, from the date of election or appoint- 
ment, as the case may be. For the purposes of this section, ap- 
pointed Senators shall be deemed to have been aji pointed on the 
day on which elected Senators are elected. 

This section is based upon paragraph 310(x) of the Soulbury 
Report, but has been modified because of the decision in the 
White Paper, requested by Mr Senanayake, that the term of 
office of a Senator be 6 years and not 9. 

The system of drawing lots may produce .some odd results, for 
the first Senate may be very different from subsequent Senates 
owing to the fact that the quota for election at the first election 
was about 7, while at subsequent elections it will be about 17. 
Accordingly, Senators elected at the first election may find 
re-election difficult. 

74 . Notwithstanding anything in section 11 of this Order, tli(‘ 
first House of Representatives shall consist of one hundred and one 
Members, ninety- five of whom shall be elected in accordaiui' 
with the law in force lelating to the election of Membei s of Par- 
liament, and six of whom shall be ap})ointed bj' the CJovernor- 
Oeneral. 

What the Soulbury Commission intended on this point was not 
at all clear. In the explanatory memorandum published T^-ith the 
Ministers’ draft, the distribution of seats was w'orked out on the 
basis of the census of 1931, though the draft itself provided for 
the last census for the time being to bo taken, and in 1946 this 
would have been the census of 1946. Public discussion centred, 
however, on the example, and it was assumed as the basis by those 
who gave evidence on the subject before the Soulbur}'^ Commission. 
Accordingly, though the Soulbury Commission approved of the 
Ministers’ draft in principle, it was thought desirable to ignore 
the census of 1946 and to distribute seats according to the census 
of 1931. This was done by the present section and by section 76. 
The representation will therefore change under section 41 only 
at the next census after that of 1946. 

The law in force relating to the election of Members of 
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Parliament is in the Ceylon (Parliamentary Elections) Order in 
Council, 1946. 

75. Until Parliament otherwise provides, the remuneration 
and allowances payable to Members of the first House of Repre- 
sentatives, including the Speaker, the Deputy Speaker and the 
Deputy Chairman of Committees, shall be the same as the remu- 
neration and allowances paid to the Members of the State 
Council and the aforesaid officers thereof. 

This section is n'-w. It was assumed iu the Ministers’ draft that 
no remuneration rr allowances would be paid until the necessary 
legislation had been passed by Parliament. 

76.. (Revoked) 

This section was revoked by the Independence Order because 
the Delimitatioii Commission had completed its work and the 
section was thus obsolete. It is nevertheless convenient to set 
out the section in order to show the composition of the first House 
of Representatives. 

76.-(l) As soon as may be after this Part of this Order comes 
into operation, the Governor shall establish a Delimitation 
Commission. The Governor shall fix a period within which 
the decisions of the Commission shall be reported to him: • 
Provided that the Governor may, at the request of the Chair- 
man of the Commission, extend such period as he may think fit, 
(2) Notwithstanding anything in subsection (2) of Section 41 
of this Order, the number of electoral districts into which 
each Province of the Island shall be divided by the first 
Delimitation Commission shall be as follows: — 


Western Province 

... 20 

Central Province 

... 15 

Southern T’rovinoo 

12 

Northern Province 

7 

Eastern Province 

9 

North-Western Province 

... 10 

North-Central Province 

5 

Province of Uva 

7 

Province of Sabaragamuwa 

... 10 


(3) Notwithstanding anything in subsection (2) of this sec* 
tion, the first Delimitation Commission shall have power to 
create in any Province one or more electoral districts returning 
two or more Members: 

Provided that in any such case the number of electoral 
districts for that Province specified in subseetion (2) of this see. 
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tl®u shall be reduced so that the total number of Members to be 

returned for that Province shall not exceed the total numl)er 

of electoral districts so specified. 

(4) Save as provided by this section, the provisions of Part 

IV of this Order shall apply to the first Delimitation 

Commission. 

77. As soon as may be after the publication of the first Procla- 
mation under section 43 of this Order, a register of electors shall be 
prepared for each electoral district in accordance with the law tJien 
in force relating to the election of Members of Parliament. 

This is new in this form, since the intention of the Ministers' 
draft was to have the franchi.se and the law of elections in a 
separate Order in Council. This scheme was .slightly modified. First, 
i-egisters of electors wei« compiled under the Order in Council 
of 1931'] in accordance with the Ceylon (Electoral Registers) 
(Special Provisions) Order in Council, 1946. Secondly, the Delimi- 
tation Commission issued its report, M'hich ■wii'* jniblished by 
Proclamation under section 43. Thirdly, a new elections Order in 
Council was issued. Finally the reui.ster-» compiled as above 
were modified to suit the new constituencies. 

7S. {Bevoked) 

79. {Revoked) 

80. (Revoked) 

81. The first Standing Orders of the Senate and of the Hou'-e 
of Representatives shall be made by the Governor. Any Standing 
Order made by the Governor may be amended or revoked by the 
Chamber for which that Order is made. 

The Ministers’ draft applied the Standing Orders of the State 
Council, sitting in legislative session. It was subsequently decided, 
however, that they would need substantial modification before 
they were capable of application to the House of Representative? 
and the Senate. Accordingly, this section was new. 


82.— (1) (Revoked) 
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(2) The person holding the office of clerk, of thp State Council 
and the persons on the staff of the State Council on the date imme- 
diately preceding the date on which Part III of this Order eomes 
into operation shall, on that date, be transferred to the servic(f 
of the House of Representatives and shall be deemed to have been 
appointed respectively as Clerk to the House of Representatives 
and as members of his staff under section 28 of this Order. The 
persons referred to in this subnotion shall, until Parliament other- 
wise provides, hold their appointments on as nearly as may be 
the same terms and conditions as those on which they were 
employed under the State Council. 


Section 32(3) of the Ministers’ draft provided for the appoint- 
ment of the Clerk to the State Council as the first Clerk to the new 
egislature. The principle is carried out by subsection (2) of this 
section. 


83 . {Revoked) 

84 . — (1) {Revoked) 

(2) {Revoked) 

(3 ) If any person ceasing' to hold office under the provisions of 
this section, having held such office on the ninth day of October, 
1945, is not transferred to any public service outside the Island 
and is granted a pension or gr&tuity in respect of service under 
the Government of the Island, his case shall be treated in the 
computation of such pension or gratuity as if he had elected to 
retire under the provisions of subsection (2) of section 63 on the 
day upon which he ceased to hold office under the provisions of 
this section. 

85 . {Revoked) 

88 . {Revoked) 

87 . {Revoked) 

88 . {Revoked) 

89 . Subject to the provisions of any Proclamation made under 
section 88 of this Order — 

(o) every reference in any written law in force on the date of 
the first meeting of the House of Representatives under 
this Order to the Legislative Coxmcil or to the State 
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Council shall, on and after that date and until Parlia- 
ment otherwise provides, be read and construed as a 
reference to the House of Etepresentatives; 

(6) every reference in any written law aforesaid to an Officer 
of State, a Minister or an Executive Committee shall, 
on and after the date of the fiist meeting of the House 
of Representatives under this Order and until Parlia- 
ment otherwise jirovides, be rea«l and construed as a 
reference to the Minister or other authority to whom 
the particular power, authority or function is assigned 
under this Order. 

90 . Nothing contained in sections 8S and 89 of this Order 
shall affect the jiassing by Parliament of any law relating to tlie 
vesting or the exercise r. j any of the power.-., authorities or functions 
to which those sections refer. 


91 . The existing Orders in Council shall he ie\oked on the 
date on which Part III of this Order comes iido operation; 

Provided that the preceding provisions of this section shall 
not prejudice or affect- - 

'(a) anjdhing lawfully dime under any of the Oiders aff>re- 
said or the continuance of any legal luoceedmg begun 
before the dale aforesaid; 

(5) the continued opeiation of any law' in foice in the fslaml 
immediately bcfoie the date afou'said. 


' 92 . ( Revoked) 


FIRST SCHEDULR 

The Ceylon (State Council ) Order in Council, 19.?1. 

I’he Ceylon (State Council ) Amendment Ord<‘r in Coumil, 11134. 
The Ceylon (State Council ) Amendment Order in C’ounci). l!13.i. 
The Ceylon (Stato Council ) Amendment Order in C'oum il, 1 937. 
The Ceylon (State Council ) Amendment Order m Council, 1939. 
The Ceylon (State Council ) Amendment Order in Coiuicil, 1943. 

SECOND SCHEDULE 

Ceylon Government 5 per cent. Inscribed Stock (1960-70). 
Ceylon Government 4J per cent. Inscribed Stock (lOli.i). 

Ceylon Government 3i per cent. Inscribed Stock (19.j4-.’>9). 
Ceylon Government sj per cent. Inscribed Stock ( 1 959). 

Ceylon Government 3 per cent. Inscribed Stock (19.'59-64). 
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THE CEYLON (CONSTITUTION) (AMENDMENT No. S) 
ORDER IN COUNCIL, 1947 

At the Court at Buckingham Palace, the 26th day of 
November, 1947 

Present: 

The King’s Most Excellent Majesty in Council. 

WHEREAS by the Ceylon (Constitution) Order in Council, 
1946, (hereinafter called ‘the Principal Order’) provision was 
made (amongst other things) for the establishing of a Parliament 
in and for the Island of Ceylon; 

AND WHEREAS the definition ‘Public Officer’ in subsection 
(1) of section 3 of the Principal Order was amended by the Ceylon 
(Constitution) (Amendment No. 2) Order in Council. 1947, (here- 
inafter called ‘the Amending Order’): 

AND WHEREAS by the Amending Order power was re.served 
for His Majesty, His Heirs and Successors to revoke, add to or 
amend the Amending Order or any jiart thereof, as to Him or 
Them should seem fit: 

AND WHEREAS it is expedient for the purpose of removing 
doubts, to make provision as to the time at which the amend- 
ment made in the Principal Order is to be construed as having 
taken effect; 

NOW, THEREFORE, it is hereby ordered by His Majesty, 
by and with the advice of His Privy Council as follows: — 

]. — (1) This Order may be cited as the Ceylon (Constitution) 
(Amendment No. 3) Order in Couricil, 1947, and shq,ll 
be construed as one with the Principal Order. 

(2) This Order shall come into o]>eration forthwith and shall 
be published in the Oovernment Gazette. 

*2. For the removal of doubts, it is hereby declared that the 
amendment made in the Principal Order by section 2 
of the Amending Order shall be construed as having 
taken effect as from the fifth day of July, 1947 (being 
the date on which Part III of the Principal Order came 
into operation); and any election petition or other legal 
proceedings pending at the date of this Order which 
may be affected by the provisions of this Order shall be 
determined accordingly subject to such orders as to 
costs as to the court or judge may seem just. 

3. (Revoked) 


♦ The amendment referred to in Section 2 of the Order is the addition 
of aU the words after ‘Parliamantry Secretary' in paragraph (d) of the 
definition of ‘public officer’ in Section 3 (1) of the principal Order. 
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This Order had to be made because it was feared that the elec- 
tions to the House of Representatives of persons who had been 
Ministers under the Donoughmore Constitutiou would be chal- 
lenged. 
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THE LETTERS PATENT, 1947 

THE CEYLON {OFFICE OF OOVERNOS-OENERAL) 
LETTERS PATENT, 1947 

LETTERS PATENT passed under the Great Seal of the Realm 
constituting the Office of Governor- General and Commander- 
in-Chief of the Island of Ceylon and its Dependenoies. 
(Dated 19th December, 1947) 

GEORGE THE SIXTH, by the Grace of God of Great Britain, 
Ireland, and the British Dominions beyond the Seas King, 
Defender of the Faith. To all to whom these Presents shall 
come, Greeting! 

WHEREAS by the Ceylon Letters Patent, 1947, we did con- 
stitute the Office of Governor and Coinmauder-in-Chief in, and 
over Our Island of Ceylon and its Dependencies; 

AND WHEREAS We are minded to make fresh provisions as 
is hereinafter provided; 

NOW KNOW YE THAT We do by these Presents declare 
Our will and pleasure as follows: — 

1 . — (1) In these Letters Patent, unless the context otherwise 

requires: — ' 

‘the Governor-General’ means the Governor-General and 
Commander-in-Chief of the Island, and includes the Officer 
for the time being Administering the Government of the Island 
and, to the extent to which a Deputy for the Governor-General 
is authorised to act, that Deputy; 

‘the Public Seal’ means the Public Seal of the Island. 

(2) In the interpretation of these Letters Patent, the provisions 
of the Interpretation Ordinance of Ceylon shall, subject to the 
express provisions of these Letters Patent, and notwithstanding 
any provision to the contrary in that Ordinance apply as they 
apply for the interpretation of an Ordinance in force in the Island 

2 . These Letters Patent may be cited as the Ceylon (Office 
of Governor-General) Letters Patent, 1947, and shall come 
into operation on the day appointed by Us by Order in Our 
Privy Council as the appointed day for the purposes of the Ceylon 
Independence Act, 1947. 

3 . The Ceylon Letters Patent, 1947, are hereby revoked but 
without prejudice to any Appointment lawfully made, or to any 
other thing lawfully done, thereunder. 
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4 . There shall be a Oovemor-General and Commandor-iu- 
Chief in and over Our i^nd of Ceylon and its Dependencies and 
appointments to the said Office shall be by Commission under 
Our Sign Manual and Signet. 

5 . We do hereby authorise, empower and command the 
Governor-General to do all thing.s belonging to liis Office in ac- 
cordance with these Letters Patent, such Commission as afore- 
said, such Instructions as may from time to time be given to him 
by Us under Our Sign Manual and Signet, The Ceylon (Consti- 
tution and Independence) Orders in Council, 1946 and 1947, and 
such other laws as may from time to time be in force in the Island. 

6. Every person appointed to fill the office of Governor- General 
shall, with all due solemnity, before entering • on any of the 
duties of his Office, cause the Commission appointing him to 
be Governor-General to be read and published in the presence 
of the Chief Justice or, in hi.s absence, some other Judge of Our 
Supreme Court of Ceylon and of such Members of the Cabinet 
of the Island as can conveniently attend; which being done, 
he shall then and there take before them the Oath of Allegi- 
ance and the Official Oath in the forms set out in the Pro- 
missory Oaths Ordinance, which Oaths the said Chief Justice 
or ^udge is hereby required to administer. 

7 . — (1) Whenever the Office of Governor-General is vacant, 
or the Governor- General is ab.sent from the Island, or is from 
any cause prevented from, or incajjable of, acting in tlie duties 
of hia Office, then such other person as We may a})point under 
Our Sign Manual and Signet, or if there is no such person in the 
IMand and capable of discharging the dutie.s of the adniini-stration, 
then the person for the time being lawfully i>erformiug tht> 
functions of Chief Justice shall, during Our pleasure, administer 
the Government of the Island. 

(2) Before assuming the administration of the Government 
of the Island any such person shall, in the form and manner 2U( s- 
cribed in Article 6 of these Letters Patent, take the Oath of 
Allegiance and the Official Oath (as Governor-General); whicli 
being done. We do hereby authorise, empower and command 
such person, subject, if ho is appointed as aforesaid under Our 
Sign Manual and Signet, to the terms of his appointment, during 
Our pleasure, t6 do all things that belong to the Office of Governor- 
General as provided in these Letters Patent. 

(3) Any such person as aforesaid shall not continue to administer 
the Government after the Governor-General or some other person 
having a prior right to administer the same has notified that he 
has assumed or resumed or is about to assume or resume the 
administration. 

(4) The Governor-General or any other jierson as aforesaid 
shall not be regarded as absent from the Island or prevented 
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from or incapable of acting in the duties of his Office for the 
purposes of this Article during his passage to or from any Do- 
pendency of the Island or when there is a subsisting appointment 
of a Deputy under the next succeeding Article of these Letters 
Patent. 

8 . -(l) Whenever the Governor- General has occasion to be 
absent from the seat of Government but not from the Island, 
or to be absent from the Island for a period which he has reason 
to believe will be of short duration, or whenever by reason of 
illness which he has reason to believe will be of short duration 
he considers it desirable so to do, he may, by Instrument npder 
the Public Seal, appoint any person in tlie Island to be his Deputy 
during such absence or illness, and in that capacity to exercise 
and perform for and on behalf of tlie Governor-General during 
such absence or illness all such powers and functions vested in 
the Governor-General by the <> I..etters Patent or otherwise as 
shall be specified by such Instrument. 

(2) Bs’ th? appointment of a Deputy as aforesaid the power 
and autliority of the Governor-Gen.ejal shall not be abridged, 
altered, or in any way afi'eeted otherwise than as We ma>' at 
any time hereafttu’ think proper to rlireet: and every such Deputj* 
shall conform to and observe all such instructifms as the 
Governor-General shall from time to time addre.ss to him for his 
guidance. 

(3) Any a])])ointniont under this Article may at any time he 
revoked by Us or by the Governor-General, and, in case of absence 
as aforesaid, shall cease and determine upon the return of the 
Governor- General to the seat of Government or to the Island, 
as the case may be. 

9 . Subject to the ])rovjsions of the Ceylon (Constitution and 
Independence) Orders in Council. 1946 and 1947, and of any 
other law for the time being in force, the Governor- General may 
constitute and appoint in Our name and on Our behalf all such 
<Judgcs, Commissioners, Justices of the Peace and other officers 
as may lawfully be constituted or appointed by TIs, and, sub- 
ject as aforesaid, may, for cause shown to his satisfaction, dis- 
miss or suspend from the exercise of his office any person in 
Our service in the Island, or take other disciplinary action as 
respects any such person. 

10 . When any offence has been committed for which the 
offender may be tried in the Island, the Governor-General may, 
as he shall see fit, in Our name and on Our behalf, grant a pardon 
to any accomplice in such offence who shall give such information 
as shall lead to the conviction of the principal offender, or of any 
one of such principal offenders if more than one, and further may 
grant to any offender convicted of any such offence in any Court 
within the Island, a pardon, either free or subject to lawful 
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conditions, or any respite, either indefinite or for such period as 
the Governor-General may think fit, of the execution of any 
sentence passed on such offender, and may remit the whole cir 
any part of such sentence or of any penalties or forfeitures other- 
wise due to Us. 

11 . Subject to any law for the time being in force, the Governor 
General may, in our Name and on Our behalf, make and execute, 
under the Public Seal, grants and dispositions of any lands or 
other immovable ]jroperty within the Island which may be law'- 
fully granted or disposed of by Us. 

12. The Governor-General shall keep and use the Public Seal 
for sealing all things whatsoever that shall pass Ihe said Seal, 

13 . We do hereby require and coniinand all Our Offioets, 
Civil and Military, and all other the inhabitants of the Island 
to be oboiient, aiding and assisting unto the Governor-Geni'ral. 

14 . We do hereby reserve to Onrhelves. Our Heirs and Suc- 
cessors full power and authority to revoke, atltl to, or amend 
these Letters Patent as to Us or Them shall seem tit 

In witness whereof We have caused these Our Letter* to be 
made Patent. Witne-s Ourself at Westminster this nineteenth 
(lay* of December, 1947. in the twrdfth year of Our Reign. 

By Warrant under Tlie Kiiiu’s Sign .Manual 

XCPIKK. 
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THE ROYAL INSTRUCTIONS, 1947 

INSTRUCTIONS passed under the Royal Sign Manual and 
Signet to the Governor- General and Commander-in-Chief of 
the Island of Ceylon and its Dependencies 


GEORGE R. 

(Dated 19th December, 1947) 

Instructions to Our Governor-General and Commander-in- 
Chief in and over Our Island of Ceylon and its Dependencies or 
other Officer for the time being Administering the Government 
of Our said Island and its Dependencies. 

WHEREAS by the Ceylon Letters Patent, 1947, We did 
constitute the Office of Governor and Commander-in-Chief in 
and over Our Island of Ceylon and its Dependencies: 

AND WHEREAS We did is.sue to the Governor certain In- 
structions under Our Sign Manual and Signet dated the twenty- 
fifth day of August, 1947, (hereinafter called ‘the existing Instruc- 
tions’): 

AND WHEREAS by the Ceylon (Office of Governor-General) 
Letters Patent, 1947, (hereinafter called ‘the Letters Patent’) 
We have revoked the Ceylon Letters Patent, 1947, and haye 
ordered and declared that there shall be a Governor- General 
and Commander-in-Chief in and over the Island: 


AND WHEREAS Wo are minded to issue fresh Instructions 
under Our Sign Manual and Signet for the guidance of the 
Governor-General or any other Officer Administering the Govern- 
ment of the Island: 

NOW, THEREFORE, as from the day appointed by Us by 
J Order in Our Privy Council as the appointed day for the pur- 
poses of the Ceylon Independence Act, 1947, We do hereby revoke 
the existing Instructions, but without prejudice to any appoint- 
ment lawfully made, or any other thing lawfully done, thereunder, 
and instead thereof We do hereby direct and enjoin and declare 
Our will and pleasure as follows: — 

1 . Th^ Governor-General may, whenever he thinks fit, require 
any person in the public service of the Island to take the Oath 
of Allegiance together with such other oath or oaths as may 
from time to time be prescribed by any law in force in the Island, 
in the form prescribed by any such law. The Governor-General 
is to administer such oaths or cause them to be administered by 
any other person. 
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2. ■ (1) Whenever there is a sabsisting appointment of a De- 
puty to the Governor-General under tlm Letters Patent, these 
Instructions, so far as they apply to any matter or thing to be 
done, or any powers or functions to be exercised or pe^rmed, 
by such Deputy, shall bo deemed to be addressed to, and shall 
be observed by, such Deputy. 

(2) Any such Deputy may, if he thinks fit, apply to Us for in- 
structions in any matters; but he shall forthwith transmit to 
the Governor-General a copy of every despatch or other com- 
municaition so addressed to Us. 

3. We do hereby direct and enjoin that the Governor-General 
in the exercise of the powers conferred upon hinvby Article 10 
of the Letters Patent shall not grant a pardon, respite or re- 
mission to any offender without first receiving, in every case, 
the advice of one of his Ministers. Where any offender shall 
have been condemned to suffer death by the sentence of any 
Tourt, the Governor-General shall cause a report to be made to 
him by the Judge who tried the case; and ho shall forward such 
report to the Attorney-General with instructions that after the 
Attorney- General has advised thereon, the report shall be sent, 
together with the Attorney-General’s advice, to the Minister 
whose function it is to advise the Governor- General on the exercise 
of the said powers. 

4 . Except for the purpose of visiting for a short period any 
Dependency of the Island, the Governor-General shall not quit 
the Island without having first obtained leave from ITs for so 
doing. 

5. In these Instructions, unless the context otherwise 
requires: — 

‘the Island’ means the Island of Ceylon and the Dei)enden- 
cies thereof; 

‘the Governor-General’ means the Governor- General and 
Commander-in-Chief of the Island of Ceylon and 
includes the Officer for the time being Administering 
the Government and, to the extent to which a Deputy 
for the Governor-General is authorised to act, that 
Deputy. 

Given at Our Court at St James’s this Nineteenth day of 
December, 1947, in the Twelfth year of Our Reign. 
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THE AGREEMENTS 

DEFENCE AGREEMENT BETWEEN HIS MAJESTY’S 
GOVERNMENT IN THE UNITED KINGDOM AND 
THE GOVERNMENT OF CEYLON 

United Kingdom— Ceylon 
Defence Agreement 

WHEREAS Ceylon has reached the stage in Constitutional 
develo])ment at which she is ready to assume the status of a fully 
responsible member of the British Commonwealth of Nations, in no 
way subordinate in any aspect of domestic or external affairs, freely 
associated and united by common allegiance to the Crown; 

AND WHEREAS it is in the mutual interest of Ceylon and the 
United Kingdom of Great Britain and Northern Ireland that the 
necessary measures should be taken for the effectual protection 
and defence of the territories of both and that the necessary facili- 
ties should be afforded for this purpose; 

THEREFORE the Government of the United Kingdom and 
the Government of Ceylon h^ve agreed as follows: — 

The principles of this Agreement were negotiated in July 1047 
after the Government of the United Kingdom had agreed to confer 
Dominion Status, though the draft was not available until the 
new Cejlon Cabinet was in office in October 1947, when it was 
approved. 

The first paragraph of the preamble contains a slight modifioa- 
tion of the phrase ‘fully responsible status’ which had been ap- 
proved by the United Kingdom Cabinet; but it goes on to sum- 
marize the Balfour Declaration of 1926 in which Dominion Status 
had been dehned. Tliat is, it does its best to say that the status 
is Dominion Status without actually using those words. 

The Agreement belongs to the class of instruments known as 
Agreements between Governments. They are distinguished from 
treaties by the fact that the latter are in the names of Heads of 
States. Since the King is the Head of each of the nations of the 
Commonwealth it is not customary -to have treaties within the 
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Commonwealth, except international conventions to which other 
countries are parties. There is, however, nothing constitutionally 
objectionable in a treaty between ‘the King on behalf of the 
United Kingdom’ and ‘the King on behalf of Ceylon’. 

The Agreement is for an indefinite period, so that steps may 
be taken at any time for its modification by agreement. 

1 . The Government of the United Kingdom and the Govern- 
ment of 'Ceylon will give to each other such military assistance 
for the security of their territories, for defence against external 
aggression and for the protection of essential eoramunieations as 
it may be in their mutual interest to provide. The Government 
of the United Kingdom may base such naval and air forct*s and 
maintain such land forces in Ceylon as may be required for these 
puT]>08e8, and as may be mutually agreed. 

‘Military assistance’ clearly includes naval and air assistance, 
since the forces referred to in the second sentence and ‘required 
for these purposes’ are of all three typos. 

The first sentence leaves each Government free to decide whether 
it will give military assistance and, if so, what assistance it will 
give. 

In the second sentence the phrase ‘as may be mutually agreed’ 
s^ems to involve continuous agreement. Two conditions have to 
be satisfied: 

(i) The forces must bo required for the ptirimses mentioned in 
the first senteiioe; and 

(ii) Such forces must be mutually agreed. 

2 . The Government of Ceylon will grant to the Govtu-nmeiil of 
the United Kingdom all the necessary facilities for the objects 
mentioned in Article 1 as may be mutually agreed. Those facilities 
will include the use of naval and air bases and ports and military 
establishments and the use of telecommunication facilities, and 
the right of service courts and authorities to e.xercis? such control 
and jurisdiction over members of the said forces as they exercise 
at present. 

The naval and air bases, ports, military establishments and 
telecommunication facilities are to be provided by Ceylon but 
used by the United Kingdom forces. 
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3 . The Gktvemment of the United Kingdom will furnish the 
Government of Ceylon with such military assistance as may from 
time to time be required towards the training and development 
of Ceylonese armed forces. 

4 . The two Governments will e.stablish such administrative 
machinery as they may agree to be desirable for the purpose of 
co-operation in regard to defence matters, and to co-ordinate 
and determine the defence requirements of both Governments. 

5 . This Agreement will take effect on the daj" when the con- 
stitutional measures necessary for conferring on Ceylon full.\ 
responsible status within the British Commonwealth of Nations 
shall come into force. 

Done in duplicate, at Colombo, this eleventh day of November, 
1947. 

Signed on behalf of the Government of the United Kingdom 
of Great Britain and Northern Ireland 

HENRY MOORE 
Signed on behalf of the Government of Ceylon 

D. S. SENANAYAKE 


The date was 4 February 1948. 


EXTERNAL AFFAIRS AGREEMENT BETWEEN HIS 
MAJESTY'S GOVERNMENT IN THE UNITED KING- 
DOM AND THE GOVERNMENT OF CEYLON 
United Kingdom — Ceylon 
External Affair(> Agreement 

WHEREAS Ceylon has reached the stage in constitutional 
development at which she i.s ready to assume the status of a fully 
responsible member of the British Commonwealth of Nationi 
in no way subordinate in any aspect of domestic or external affairs, 
freely associated and united by common allegiance to the Crown; 

AND WHEREAS the Government of the United Kingdom of 
Great Britain and Northern Ireland and the Government of Cey- 
lon are desirous of entering into an agreement to provide for 
certain matters relating to external affairs; 

THEREFORE the Government of the United Kingdom and 
the Government of Ceylon have agreed as follows: — 

1 . The Government of Ceylon declares the readiness of Ceylon 
' to adopt and follow the resolutions of past Imperial Conferences. 

The Imperial Conferences have passed few resolutions of 
permanent importance. It may indeed be said that there is nothing 
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earlier than 1923 having any relevance, ana much that was 
dieoussed in 1923, 1926, 1930 and 1937 is nov irrelevant. The 
following quotations seem still to apply, though with modifications 
required by changing conditions: 

Constitutional Status 

The following may be quoted from the In^pcrial Conference 
of 1926 

‘The Committee are of opinion that nothing Wonld be gained by 
attempting to lay down a Constitution for the British Empire. Its 
widely scattered parts have very different characteristics, very 
different histories, and are at very different stages of evolution; 
while, considered as a whole, it defies classification and bears 
no real resemblance to any other political organization which now 
exists or has ever yet been tried. 

‘There is, however, one important element iu it which, from a 
strictly constitutional point of view, has iiow, as rry^aids all 
vital matters, reached its full development -we refer to the group 
of self-governing communities composed of Great Britain and the 
Dominions. Their position and mutual relation jnay lie readdy 
defined. They are autonomous Communitich v»ithin the British 
Empire, equal in status, in no way subordinate one to another in 
any aspect of their domestic or external affairs, though united l)y 
a common allegiance to the Crown, and freely associated as mem- 
bers of the British Commonwealth of Nations. 

A foreigner endeavouring to imderstaud tfio true character 
of *tho British Empire by the aid of this formula alone would be 
tempted to think that it w'as devised rather to make mutual 
interference impossible than to make mutual (-o-oiieration easy. 

‘tSuch a criticism, however, completely ignores the histoiic 
situation. The rapid evolution of the Oversea Dominions during 
the last fifty years has involved many complicated adjustment" of 
old political machinery to changing conditions. The tendency 
towards equality of status was both right and inevitable. 
Geographical and other conditions made thiH impossible of 
attainment by the way of federation. The only alternativi* was 
by the way of autonomy; and along this road it has been steadily 
sought. Every self-governing member of the flmpire is now the 
master of its destiny. In fact, if not ahvays in form, it is subject 
to no compulsion whatever. 

‘But no account, however accurate, of the negative relations in 
which Great Britain and the Dominions stand to each other can 
do more than express a portion of the truth. The British Empire 
is not founded upon negations. It depends essentially, if not 
formally, on positive ide^s. Free institutions are its life-blood. 
Free co-operation is its instrument. Peace, security and progress 
Imperial Conferince, Smuninry of Proceedinijs (Cuul. 270S),pp. 14-lS. 
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are among its objects. Aspects of all these great themes have been 
discussed at the present Conference; excellent results have been 
thereby obtained. And though every Dominion is now, and must 
always remain, the sole judge of the nature and extent of its 
co-operation, no common cause will, in our opinion, bb thereby 
imperilled. 

‘Equality of status, so far as Britain and the Dominions are 
concerned, is thus the root principle governing our Inter- Imperial 
Relations. But the principles of equality and similarity, appro- 
priate to status, do not univereall}’’ extend to function. Here 
we require something more than immutable dogmas. For example, 
to deal with questions of diplomacy and questions of defence', we 
require also flexible machinery — machinery which can, from time 
to time, be adapted to the changing circumstances of the world.’ 

Position of the Governor-General 

The Conference of 1926 resolved as follows:^ 

‘In our opinion it is an essential consequence of the equality of 
status existing among the members of the British Commonwealth 
of Nations that the Governor-General of a Dominion is the repre 
sentative of the Crown, holding in all essential respects the same 
position in relation to the administration of public affairs in the 
Dominion as is held by His Majesty the King in Great Britain, and 
that he is not the representative or agent of His Majesty’s Govern- 
ment in Great Britain or of any Department of that Government. 

‘It seemed to us to follow that the practice whereby the 
Governor-General of a Dominion is the formal official channel of 
communication between His Majesty’s Government in Great 
Britain and His Governments in the Dominions might be regarded 
as no longer wholly in accordance with the constitutional position 
of the Governor-General. It was thought that the recognized 
official channel of communication should be, in future, between 
Government and Government direct. The reprtisentatives of 
Great Britain readily recognized that the existing procedure might 
be open to criticism and accepted the proposed change in principle 
in relation to any of the Dominions which desired it. Details 
were left for settlement as soon as possible after the Conference 
had completed its work, but it was recognized by the Committee, 
as an essential feature of any change on development in the chan- 
nels of communication, that a Governor-General should be sup- 
plied with copies of all documents of importance and in general 
should be kept as fully informed as is His Majesty the King in 
Great Britain of Cabinet business and public affairs.’ 

The Conference of 1930 resolved as follows as to the method of 
appointment 
‘ Ibid., p. 16. 

* Imperial Conference, 1930, Summary of Proceedings (Cmd. 3717), p. 27. 
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*1, The parties interested in the appointment of a Governor- 
General of a Dominion are His Majesty the King, whose repre- 
sentative he is, and the Dominion concerned. 

‘2. The constitutional practice that His Majesty acts on the 
advice of responsible Ministers applies also in this instance. 

‘3. The Ministers who tender and are responsible for such advice 
are His Majesty’s Ministers in the Dominion concerned, 

‘4. The Ministers concerned tender their formal advice after 
informal consultation with His Majesty, 

‘5. The channel of communication between His Majesty and the 
GO'Vernmont of any Dominion is a matter solely concerning His 
Majesty and such Government. His Majesty’s Government in the 
United Kingdom have expressed their willingness to continue to 
act in relation to any of His Majesty’s Governments in any manner 
in which that Government may de.-«ire. 

‘6. The manner in whichthe instrument containing the Governor- 
General’s appointment should reflect the principles set forth 
above is a matter in regard to which His Majesty is advised by 
His Ministers in the Dominions concerned.’ 


Treaties 

The following rides, laid down in 1923, are not wholly applicable 
to present conditions d 


‘The Conference recommends for the acceptance of the Govern- 
ments of the Empire represented that the following procedure 
should bo observed in the negotiation, signature, and ratification 
of international agreements. 

‘The word “treaty” is used in the .^ense of an agreement which, 
in accordance with the Uormal practice of diplomacy, would take 
the form of a treaty between hearls of State.«, signed by ]>leni- 
potentiaries provided with full powers issued by the heads of 
the States, and authorizing the holders to conclude a treaty. 


I 

‘1. Negotiation 

‘{a) It is desirable that no treaty should he nf'gotiated by any 
of the Governments of the Empire without duo cf>nsideration of 
its possible effect on other parts of the Emjure, or, if circumstances 
so demand, on the Empire as a whole. 

‘(b) Before negotiations are opened with the intention of 
concluding a treaty, steps should be taken to ensure that any 
of the other Governments of the Empire likely to be interested are 
^ Imperial Oot^erence, 1923, Summary of Proceedings (Cmd. 1987 ), pp. 12-13 
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mformed, so that, if any such Government considers that 
its interests would be affected it may have an opportunity of 
expressing its views, or, when its interests are intimately involved, 
of participating in the negbtiations. 

‘(c) In all cases where more than one of the Governments of 
the Empire participates in the negotiations, there should be the 
fullest possible exchange of views between those Governments 
before and during the negotiations. In the case of treaties nego- 
tiated at international conferences, where there is a British 
Empire Delegation on which, in accordance with the now 
established practice, the Dominions and India are separately 
represented, such representation should also be utilized to att-ain 
this object. 

‘(d) Steps should bo taken to ensure that those Governments of 
the Empire whose representatives are not participating in the 
negotiations should, during their progress, be kept informed in 
regard to any points arising in which they may be interested. 

‘2. Signature 

‘(a) Bilateral treaties imposing obligations on one part of the 
Empire only should bo signed by a representative of the Govern- 
ment of that part of the Empire in respect of which the oblig- 
ations are to be undertaken, and the preamble and text of the 
treaty should be worded as to make its scope clear. 

‘(h) Where a bilateral treaty imposes obligations on more 
than one part of the Empire, the treaty should be signed by one or 
more plenipotentiaries on behalf of all the Governments concerned, 
‘(c) As regards treaties negotiated at international conferences, 
the existing jiractico of signature by plenipotentiaries on behalf 
of all the Governments of the Empire represented at the Con- 
ference should be continued, and the full jrowers should be in the 
form employed at Paris and Washington. 

‘3. Ratification 

‘The existing practice in connexion with the ratitication of 
treaties should bo maintained. 


II 

‘Apart from treaties made between heads of States it is not 
unusual for agreements to bo made between Governments. Such 
agreements, which are usually of a technical or administrative 
character, are made in the name of the signatory Governments, 
and signed by representatives of those Governments, who do not 
act under full powers issued by the heads of the States: they 
are not ratified by the heads of the States, though in some 
cases some form of acceptance or confirmation by the Govern- 
ments concerned is employed. As regards agreements of this 
nature the existing practice should be continued, but before 
entering on negotiations the Governments of the Empire should 
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consider whether the interests of any other part of the Empire 
may be affected, and, if so, steps should be taken to ensure that the 
Government of such part is informed of the proposed negotiations, 
in order that it may have an opportunity of expressing its views.’ 

The Resolution was submitted to the full Conference and 
unanimously approved. It was thought, however, that it would 
be of assistance to add a short explanatory statement in connexion 
with part I (3), setting out the existing procedure in relation to 
the ratification of treaties. This procedure is as follows: 

"(a) The ratification of treaties imposing obligations on one 
part of the Empire is effected at the instance of the Government 
of that part. 

(6) The ratification of treaties imposing obligations on moio 
than one part of the Empire is effected after consultation between 
the Govemmenta of those parts of the Rmpite concerned. Lt 
is for each Government to decide whether Parliament arv approval 
or legislation is required before desire for, or concurrence* in, 
ratification is intimated by that Government. 

To thi.s the Conference of 1926 added the following:^ 

‘Negotiation 

Tt was agreed in 1923 that any of the Governments of the 
Empire contemplating the negotiation of a treaty should give due 
consideration to its possible effect upon other Governments and 
should take steps to inform Governments likely to be intere‘-ted 
of its intention. 

‘This rule should be understood as ajqilyiug to any negotiations 
which any Government intends to conduct, so a-< to leave it to the 
other Governments to say whether they are likely to be interested. 

‘When a Government has received information of the intentifui 
of any other Government to conduct negotiations, it is iucnmbi'iit 
upon it to indicate its attitude with reasonable iiromptitude. Ho 
long as the initiating Government receives no adverse comments 
and so long as its policy involves no active obligations on the 
part of the other Governments, it may jiroceed ou the assumption 
that its policy is generally acceptabio. It must, how'cver, before 
baking any steps which might involve the otlu'r Governments 
in any active obligations, obtain their definite a.‘«seut. 

‘Where by the nature of the treaty it is desirable that it should 
be ratified on behalf of all the Governments of the Empire, 
ihe initiating Government may assume that a Government which 
ias had full opportunity of indicating its attitude and has made no 
Imperial Conference, 1926, Summary of Proceedings 2708), pp. 22-4. 
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adverse comments 'will oonoiir in the ratifloaticm of the treaty. 
In the case of a Gk>vemment that prefers not to concur in the rati- 
fication of a treaty unless it has l^n signed by a plenipotentiary 
authorized to act on its behalf, it will advise the appointment of 
a plenipotentiary so to act. 

‘Form of Treaty 

‘Some treaties begin with a list of the contracting countries and 
not with a list of Heads of States. In the case of treaties negotiated 
under the auspices of the League of Nations, adherence to the 
-wording of the Annex to the Covenant for the purpose of describing 
the contracting party has led to the use in the preamble of the,term 
"British Empire" with an enumeration of the Dominions and India 
if parties to the Convention but without any mention of Great 
Britain and Northern Ireland and the Colonies and Protectorate'' 
These are only included by virtue of their being covered by the 
term "British Empire”, This practice, while suggesting that the 
Dominions and India are not on a footing of equality with Great 
Britain as participants in the treaties in question, tends to 
obscurity and misunderstanding and is generally misatisfactory 

‘As a means of overcoming this difficulty it is recommended 
that all treaties (other than agreements between Governments) 
whether negotiated under the auspices of the I^eague [of Nations] or 
not should be made in the name of Heads of States, and, if the 
treaty is signed on behalf of any or all of the Governments of the 
Empire, the treaty should be made in the name of the King as the 
symbol of the special relationship between the different parts of th*- 
Empire. The British units on behalf of which the treaty is signed 
should be grouped together in the following order: Great Britain 
and Northern Ireland and all parts of the British Empire which 
arc not separate members of the League, Canada, Australia, New 
Zealand, South Africa, Irish Free State, India. A specimen form of 
treaty as recommended is attached as an appendix to the Com- 
mittee’s report. 

‘In the case of a treaty applying to only one part of the Empire 
it should bo stated to bo made by the King on behalf of that part. 

‘The making of the treaty in the name of the King as the 
symbol of the special relationship between the different parts 
of the Empire will render superfluous the inclusion of any provision 
that its terms must not be regarded as regulating inter se the rights 
and obligations of the various territories on behalf of which it 
has been signed in the name of the King. In this connexion it must 
b<s borne in mind that the question was discussed at the Arms 
Traffic Conference in 1925, and that the Legal Committee of 
that Conference laid it down that the principle to which the 
foregoing sentence gives expression underlies all international 
conventions, 

‘In the case of some international agreements the Governments 
of different parts of the Empire may be 'willing to apply between 
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themsolves some of the provisions as an administrative measure 
In this ease they should state the extent to which and the terms oii 
which such provisions are to apply. Where international agree- 
ments are to be applied between different parts of the Empire 
tho form of a Treaty between Heads of States should be avoided. ’ 

‘FvU Powers 

‘The plenipotentiaries for the various Britisli units should 
have full powers, issued in each case by the King on the advice 
of the Government concerned, indicating and eorre.sponding to 
the part of the Empire for which they are to .sign, ft will freque7itl v 
be found convenient, particularly where there are some parts of 
the Empire on which it is not contemplated that active obligations 
will be imposed, but where the position of the British subjects 
belonging to these parts will be affected, for such Government 
to advise the issue of full jiowers on their behalf to the pleni- 
potentiary appointed to act <m behalf of the Government or 
Governments mainly concerned. In otht'r case.> provision might 
be made for accession by other parts of the Empire a< a later date. 

'Signature 

‘In the cases where the names of countrits are appended to the 
signatures in a treaty, the different parts of the Empire should 
he designated in the same manner _as is proposed in regard to the 
list of plenipotentiaries in tho preamble to the treaty. The signa- 
tures of the plenipotenliarie.s of the various parts of the Empire 
should be grouped together in the same order as is proposed above- 

‘The signature of a treaty on behalf of a part of the Empire 
should cover territories for which a mandate has been given to 
that part of tho Empire, unless the contrary i& stated at the time 
of the signature. 

‘Coming into Force oj Multilateral Treatieb 

‘In general, treaties coptain a ratification claur.e and a [trovision 
that the treaty will come into force on the deposit of a certain 
number of ratifications. The question has sometimes arisen m 
connexion with treaties negotiated under the au&pice.s of the 
League whether, for the purpose of making up the number of 
ratifications necessary to bring the treaty iiito force, ratifications 
on behalf of different parts of the Empire which are separate 
Members of the League should be counted as separate ratifications. 
In order to avoid any difficulty in future, it is recommended that 
when it is thought necessary that a treaty .should contain a clause 
of this character, it should take the form of a jirovision that the 
treaty should come into force when it has been ratified on behalf 
of so many separate Members of the League. 

'We think that some convenient opportunity .should be taken 
of explaining to the other Members of the League the changes 
which it is d^ired to make in the form of treaties and the reasons 
for which thev are desired. We would also recommend that the 
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various Oovemments of the Empire should make it an instruction 
to their representatives at International Oonferences to be held in 
future that they should use their best endeavours to secure that 
effect is given to the recommendations contained in the foregoing 
paragraphs.’ 

The Conference of 1937 added 
‘(it) Treaty Procedure 

‘As regards the nature and effect of the participation of Members 
of the British Commonwealth in a multilateral treaty, •it was 
recognized: — 

‘(1) That each Member takes part in a multilateral treaty as an 
individual entity, and in the absence of express provision in the 
treaty to the contrary, is in no way responsible for the obligations 
undertaken by any other Member: and 

‘(2) That the form agreed upon for such treaties at the Imperial 
Conference of 1926 accords with this position.’ 


Cteneral Conduct of Foreign Policy 

The Conference of 1926 agreed as follows:® 

‘We went on to examine the possibility of applying the priuci- 
Iiles underlying the Treaty Resolution of the 1923 Conference to 
piatters arising in the conduct of foreign affairs generally. It was 
frankly recognized that in this sphere, as in the sphere of defence, 
the major share of responsibility rests now, and must for some 
time continue to rest, with His Majesty’s Government in Great 
Britain. Nevertheless, practically all the Dominions are engaged 
to some extent, and some to a considerable extent, in the conduct 
of foreign relations, particularly tho.se with foreign countries on 
their borders. A particular instance of this is the growing work in 
connexion with the relations between panada and the United 
States of America which has led to the necessity for the appoint- 
ment of a Minister Plenipotentiary to represent the Canadian 
Government in Washington. We felt that the governing considera- 
tion underlying all discussions of this problem must bo that 
neither Great Britain nor the Dominions could be committed to 
the acceptance of active obligations except with the definite 
assent of their own Governments. In the light of this governing 
consideration, the Committee agreed th%j: the general principle 
expressed in relation to Treaty negotiation.s in section V(a) of 
this Report, which is indeed already to a large extent in force, 
might usefully be adopted as a guide by the Governments con- 
cerned in future in all negotiations affecting foreign relations 
falling within their respective spheres.’ 

^ ImperM Conference, 1937, Summary of Proceedings (Cmd. 6482 ), p. 27. 
^Invperial Conference, 1926, Summary of Proceedings (Cmd. 2768), pp. 25-6. 
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Bepreaentation at International Conferences 
Certain rules were laid down -on this subject in 1926,^ but since 
the nations of the Commonwealth are now always separately 
represented, the rules may be regarded as obsolete. 

‘We also studied, in the light of the Resolution of the Imperial 
Conference of 1923 to which reference has already been made, the 
question of the representation of the different parts of the 
Empire at International Conferences. The conclusions which we 
reached may be summarized as follo^^s: — 

‘1. No difficulty arises as regards representation at Conferences 
eon’Crened by, or under the auspices of, the League of Nations. 
In the case of such Conferences all members of the League are 
invited, and if they attend are represented separately by separate 
delegations. Co-operation is ensured b}"^ the application of para- 
gra])h I, 1 (c) of the Treaty Resolution of 1923. 

‘2. As regards international conferences summoned by foreign 
Governments, no rule of universal application can be laid down, 
since the nature of the representation must, in part, depend on 
tho form of invitation issued by the convening Government. 

*(a) In conferences of a technical character, it is usual and always 
desirhble that the different parts of the Empire should (if they 
wish to ])articipate) be repre.sented separately by separate delega- 
tions, and where necessary efforts should be made to secure invi- 
tations which will render such representation possible. 

‘(b) Conferences of a political character called by a foreign 
Government must be considered on the sj^cial circumstances of 
each individual case. 

• 

‘It is for each part of the Empire to decide whether its particular 
interests are so involved, especially having regard to the active 
obligations likely to be imposed bj' any resulting treaty, that it 
desires to be represented at the conference, or whether it is content, 
to leave the negotiation in the hands of the part or parts of the 
Empire more directly concerned and to acceirt the result. 

‘If a Government desires to participate in the conclusion of a 
treaty, the method by which representation will be secured is a 
matter to bo arranged with the other Governments of the Empire 
in the light of the invitation which has been received. 

‘Where more than one part of the Empire desires to be rejiresent- 
ed, three methods of representation are possible: 

*(i) By means of a common plenipotentiary or plenipotentiaries, 
the issue of full powers to whom should be on the advice of all 
parts of the Empire participating. 

‘(ii) By a single British Empire delegation composed of separate 
representatives of such parts of the Empire as are participating 
in the conference. This was the form of representation employed 
at the Washington Disarmament Conference of 1921. 

* Ibid., pp. 24-fl. 
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By separate delegations representing eaeb part ot the 
Empire participating in the inference. If, as a result of consulta- 
tion, tl^s third method is desired, an effort must be made to ensure 
that the form of invitation from the convening Government will 
make this method of representation possible. 

‘Certain non-tecbnical treaties should, from their nature, be 
concluded in a form which will render them binding upon all parts 
of the Empire, and for this purpose should be ratified with the 
concurrence of all the Governments. It is for each Government 
to decide to what extent its concurrence in the ratification will be 
facilitated by its participation in the conclusion of the treaty, 
t for instance, by the appointment of a common plenipotentiary. 
Any x^uestion as to whether the nature of the treaty is such 'that 
its ratification should be concurred in by all parts of the Empire is a 
matter for discussion and agreement between the Governments.’ 

Issue of Exequaturs to Foreign Consuls 
The following rule was adopted in 1926:^ 

‘The Secretary of State for Foreign Affairs informed us that 
His Majesty’s Government in Great Britain accepted the sug- 
gestion that in future any application by a foreign Goverhment 
for the issue of an exequatur to any person who was to act as 
Consul in a Dominion should be referred to the Dominion Govern- 
ment concerned for consideration and that, if the Dominion 
Government agreed to the issue of the exequatur, it wotild be sent 
to them for counter-signature by a Dominion Minister. Instructions 
to this effect had indeed already been given.’ 

Communications with Foreign Governments 
The rules to be adopted where a Dominion was not separately 
represented in a foreign country wore laid down in 1930 as 
follows:® 

‘At the Imperial Conference of 1920 it was agreed that, in oases 
other tlAn those where Dominion Ministers were accredited to 
the Heads of foreign States, it was very desirable that the existing 
diplomatic channels should continue to be used, as between the 
Dominion Governments and foreign Governments, in matters of 
general and political concern. 

‘While the Conference did not wish to suggest any variation 
in this practice, they felt that it was of great importance to 
secure that the macUnery of diplomatic communication should 
be of a sufficiently elastic and flexible character. They appreciated 
that cases might arise in which, for reasons of urgency, one of His 

* IWd., p. 26 . 

* Imperial Conjerenee, 1930, Summari/ of Proceedings (Cmd. 3717), pp. 29-30. 
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Ifajeaty’s Oovemments in the Dominions might consider it desir- 
sble to communicate direct with one of His Majesty’s Ambassadors 
or Ministers appomted on the advice of His Majesty’s Government 
in the United Kingdom on a matter falling witl^ the category 
mentioned. In such cases they recommended that the procedure just 
described should be followed. It would be understood that the 
communication sent to the Ambassador or Mmistor would indi- 
cate to him that, if practicable, he should, before taking any action, 
await a tele^am from His Majesty’s Government in the United 
Kingdom, with whom the Dominion Government concerned would 
simultaneously communicate. 

‘As regards subjects not falling within the category of matters 
of general and political concern, the Conference felt that it would 
be to the general advantage if communications paased direct 
between His Majesty’s Governments in the Dominions and the 
Ambassador or Minister concerned. It was thought that it would 
be of practical convenience to define, as far as possible, the matters 
falling within this arrangement; the definition would include 
such matters as, for example, the negotiation of commercial 
arrangements affecting exclusively a Dominion Government and a 
foreign Power, complimentary messages, invitations to non- 
political conferences and requests for information of a technical 
or scientifio character. If it appeared hereafter that the definition 
was not sufficiently exhaustive it could, of course, be added to 
at any time. 

‘In making the above recommendations, it was understood that, 
in matters of the nature described in the preceding paragraph, 
cases might also arise in which His Majesty’s Governments in the 
Ddminions might find it convenient to adopt appropriate channels 
of communication other than that of diplomatic representatives. 

‘The Conference were informed that His Majesty’s Government 
in the United Kingdom were willing to issue the necessary instruc- 
tions to the Amlrassadors and Ministers concerned to proceed in 
accordance with the above recommendations.’ 

Communication and ConavJtaiion in Foreign Affairs 

The Conference of 1930 summarized the decisions of previous 
Conferences:^ 

‘Previous Imperial Conferences have made a number of recom- 
mendations with regard to the communication of information and 
the system of consultation in relation to treaty negotiations 
and the conduct of foreign affairs generally. The main points can 
be summarized as follows: 

‘(1). Any of His Majesty’s Governments conducting negotiations 
should inform the other Governments of His Majesty in case they 

* Ibid., pp. 27-9. 
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should be interested and give them the opportunity ofexj^ss- 
ing their views, if they think that their interests may be affected. 

‘(2). Any of His Majesty’s Governments on receiving such 
information should, if it desires to express any views, do so with 
reasonable promptitude. 

'(3). None of His Majesty’s Gbvemments can take any steps 
which might involve the other Governments of His Majesty 
in any active obligations without their definite assent. 

The Conference desired to emphasize the importance of 
ensuring the effective operation of these arrangements. As regards 
the first two points, they made the following observations: 

‘(i) The first point, namely, that of informing other Governments 
of negotiations, is of special importance in relation to treaty 
negotiations in order that any Government which feels that it 
is likely to be interested in negotiations conducted by another 
Government may have the earliest possible opportunity of express- 
ing its view^. The application of this is not, however, confined to 
treaty negotiations. It cannot be doubted that the fullest possible 
interchange of information between His Majesty’s Governments 
in relation to all aspects of foreign affairs is of the greatest value 
to all the Governments concerned. 

‘In considering thi.s aspect of the matter, the Conference "have 
taken note of the development since the Imperial Conference of 
1926 of the system of appointment of diplomatic representatives 
of His Majesty representing in foreign countries the interests 
of different Members of the British Commonwealth. They feel 
that such appointments furnish a most valuable opportunity 
for the interchange of information, not only between the represen- 
tatives themselves but also between the respective Governments. 

‘Attention is also drawn to the resolution quoted in Section 
VI of the Report of the Inter- Imperial Relations Committee of the 
Imperial Conference of 1926, with regard to the development of a 
sy.stem to supplement the present system of intercommunication 
through the official channel with reference not only to foreign 
affairs but to all matters of common concern. The Conference 
have heard with interest the account which was given of the 
liaison system adopted by His Majesty’s Government in the 
Commonwealth of Australia, and recognized its value. Their 
attention has also been called to the action taken by His Majesty’s 
Government in the United Kingdom in the appointment of repre- 
sentatives in Canada and the Union of South Africa. They are 
impressed with the desirability of continuing to develop the system 
of personal contact between His Majesty’s Governments, though, 
of course, they recognize that the precise arrangements to be 
adopted for securing this development are matters for the consi- 
deration of the individual Governments with a view to securing 
a system which shall be appropriate to Hie particular circumstances 
of each Government. 
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*(ii) As legards the second point, namely, that any of His 
Majesty’s GoTernments desiring to express any views should 
exprew them with reasonable promptitude, it is clear that a 
negotiating Govemmmit cannot fail to be embarrassed in the 
conduct of negotiations if the observations of other Governments 
who consider that their interests may be afPected are not received 
at the earliest possible stage in the negotiations. In the absence 
of comment the negotiating Government should, as indicated in 
the Report of the 1926 Conference, be entitled to assume that no 
objection will be raised to its proposed policy.’ 


Defence 

The following resolutions were adopted at the Conference of 
1923 

‘1. The Conference affirms that it is necessary to provide for the 
adequate defence of the territories and trade oi the several coun- 
tries composing the British Empire. 

*2. In this connexion the Conference expressly recognises that it 
is fof the Parliaments of the several parts of the Empire, upon the 
recommendations of their respective Governments, to decide the 
nature and extent of any action which should be taken by them. 

‘3. Subject to this provision, the Conference suggests the follow- 
ing as guiding principles: 

*(a) The primary responsibility of each portion of the Empire 
represented at the Conference for its own local defence. 

’(i) Adequate provision for safeguarding the maritime com- 
munications of the several parts of the Empire and the routes and 
waterways idong and through which their armed forces and trade 
pass. 

'(e) The provision of naval bases and facilities for repair and 
fudl so as to ensure the mobility of the fleets. 

'(d) The desirability of the maintenance of a minimum 
ntandard of naval strength, namely, equality with the naval 
strength of any foreign power in accordance with the provisions 
of the Washington Treaty on Limitation of Armament as approved 
by Great Britain, all the self-governing Dominions and India. 

‘(c) The desirability of the development of the Air Forces in 
the several countries of the Empire upon such lines as will make 
it possible, by means of the adoption, as far as practicable, of a 
common system uf organization and training and the use of uni- 
form manuals, patterns of arms, equipment and stores (vdth the 
exception of the type of aircraft), for each part of the Empire as it 
may determine to oe-operate with other parts with the least 
possible delay and the greatest efficiency. 

* Imperial 1W8, Suwiwcrv of Prootedmge (Cmd. 1987), pp. IR-ie. 
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*4. In the applioation of these principles to the several parts of 
the Empire concerned the Conference takes note of: 

‘(a) The deep interest of the Commonwealth of Australia, 
the Dominion of New Zealand, and India, in the provision of a 
naval base at Singapore, as essential for ensuring the mobility 
necessary to provide for the security of the territories and trade 
of the Empire in Eastern waters. 

‘(6) The necessity for the maintenance of safe passage along 
the great route to the East through the Mediterranean and the 
Bed Sea. 

'(c) The necessity for the maintenance by Great Britain of a 
Home Defence Air I^oroe of sufficient strength to give adequate 
protection against air attack by the strongest air force within 
striking distance of her shores. 

'5. The Conference, while deeply concerned for the paramount 
importance of providing for the safety and integrity of all parts of 
the Empire, earnestly desires, so far as is consistent with this con- 
sideration, the further limitation of armaments, and trusts that 
no opportunity may be lost to promote this object,’ 

That of 1926 added the following:^ 

'1. The Resolutions on Defence adopted at the last session of 
the Conference are reaffirmed. 

*2. The Imperial Conference regrets that it has not been possible 
to make greater progress with the international reduction and 
limitation of armaments referred to in these Resolutions. It is 
the common desire of the Governments represented at this Cdn- 
fsrenoe to do their utmost in pursuit of this object so far as this is 
consistent with the safety and integrity of all parts of the Empire 
and its communications. 

*3. The Conference recognizes that, even after a large measure of 
reduction and limitation of armaments has been achieved, a con- 
siderable effort will be involved in order to maintain the minimum 
standard of naval strength contemplated in the Washington 
Treaty on Limitation of Armament, namely, equality with the 
naval strength of any foreign power. It has noted the statements 
set forth by the Admiralty as to the formidable expenditure 
required within coming years for the replacement of warships, as 
they become obsolete, by up-to-date ships. 

‘4. Impressed with the vital importance of ensuring the security 
of the world- wide trade routes upon which the safety and welfare 
of all parts of the Empire depend, the representatives of Australia, 
New l^aland, and In^ note with special interest the steps already 
taken by His Majesty’s Government in Great Britain to develop 
the Naval Base at Singapore, with the object offacilitating the free 
movement of the Fleets. In view of the heavy expenditure 
* Imptrial OvmftTMM, 1926, Summary qf Proeetdinfft (Cmd. 2768 ), 36 -6. 
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involved, they welcome the spirit of co-operation shown in the 
contributions made with the object of expediting this work. 

‘6. The Conference observes that steady progress has been made 
in the direction of organizing military formations in general 
on similar Imesj m the adoption of similar patterns of weapons^ 
and in the interchange of Officers between diWent parts of the 
Empire; it invites the Governments concerned to consider the 
possibility of extending these forms of co-operation and of promot- 
ing further consultation between the respective General Staffs 
on defence questions adjudged of common interest. 

‘6. (o) The Conference takes note with satisfaction of the sub- 
stantial progress that has been made since 1923 in building up the 
Air Forces and resources of the several parts of the Empire. 

*(6) Recognizing that the fullest mobility is essential to the 
effective and economical employment of air power, the Conference 
recommends, for the consideration of the several Governments, 
the adoption of the following principle: 

‘The necessity for creating and maintaining an adequate chain 
of air bases and refuelling stations. 

'(c) Impressed with the desirability of still closer co-ordination 
in this as in all other spheres of common interest, and in particular 
with’ the advantages which should follow from a more general 
dissemination of the experience acquired in the use of this new 
arm under the widely varying conditions which obtain in different 
parts of the Empire, the Conference recommends for consideration 
by the Governments interested the adoption in principle of a 
system of mutual interchange of individual Officers for liaison and 
other duties, and of cpmplete air units, so far as local requirements 
and resources permit. 

‘7. The Conference recognizes that the defence of India already 
throws upon the Government of India responsibilities of a specially 
onerous character, and takes note of their decision to create a 
Royal Indian Navy. 

‘8 The Conference notes with satisfaction that considerable 
progress in the direction of closer co-operation in Defence matters 
has been effected by the reciprocal attachment of naval, military, 
and air Officers to the Staff Colleges and other technical establish- 
ments maintained in various parts of the Empire, and invites the 
attention of the Governments represented to the facilities afforded 
by the new Imperial Defence College in London for the education 
of Officers in the broadest aspects of strategy. 

‘9. The Conference takes note of the developments in the organi- 
zation of the Committee of Imperial Defence since the session of 
1923. It invites the attention of the Governments represented at 
the Conference to the following resolutions adopted, with a view 
to consultation in questions of common defence, at a meeting 
of the Committee of Imperial Defence held on the 30th May, 
1911, in connexion with the Imperial Conference of that year: 



' *‘(1) Tliat one or more repxeaeniativee appointed hy the 
tespeotive OovenimraitB of the Dozolnione dionM be invited 
to attend meetings of the Committee of ImjMrial De&noe when 
' questions of nav^ and military^ defenoe affeoting the Ovweea 
Dominions are under ocmsideratjon. 

* “(2) The proposal that a Defraioe Committee should be 
established in each Dominion is accepted in principle. The 
Constitution of these Defence Committees is a matter for eatdi 
Dominion to decide." ’ 


Nationality 

There was discussion about nationality at several of the Con- 
ferences, but the resolutions then taken have been superseded 
by those of a specialist conference in 1947, whose report has not 
been issued. Ceylon was separately represented at this conference. 


Constitutional MaMera 

The Statute of Westminster, 1931, was based on the Report 
of the Conference on the operation of Dominion Legislation and 
Merchant Shipping Legislation, 1929,* which was approved by 
and incorporated in the Summary of Proceedings of the Imperial 
Conference of 1930.* In so far as its resolutions required changes 
in the law they have been applied to Ceylon by the Ceylon Inde- 
pendence Act, 1947, but certain other resolutions are relevant: 

1. Legislation by the United Kingdom Parliament 
In addition to the legal provision which became section 4 of the 
Statute of Westminster, 1931, and section 1(1) of the Ceylon 
Independence Act, 1947, the Conference placed on record the 
following constitutional convention:* 

Tt would be in accord with the established constitutional 
position of all members of the Commonwealth in relation to one 
another that no law hereafter made by the Parliament of the 
United Kingdom shall extend to any Dominion otherwise than 
at the request and with the consent of that Dominion.’ 

This was inserted as a recital to the Statute of Westminster, 
1931, in a slightly amended form.* 

* Tbe words ‘and air* would be raquiied to bring the Besc^tkniuiHo dale. 
•Cmd. 3479. 

* In^triol Conference, 1980, Summary ef Proeeedinga (Cmd. 3717), p. 18. 

* Cmd. 3479, paragraph 34. p. SO. * Q(od. 3717, p. 21. 
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t. Svccwiim io m Thrme <md the Royal %le and Titles 
The Conferanoe placed on record the following constitution 
eonvention:^ 

‘Xnasiniiob as the Orown is the symbol of the iiee association 
of the members of the British Commonwealth of Nations, and 
as they are united by a common allegiance to tlm Crown, it would 
be in accord with the established constitutional position of all 
the members of the Commonwealth in relation to one another 
that any alteration in the law touching the Succession to the 
Throne or the Royal Style and Titles shall hereafter require the 
assent as well of the Parliaments of all the Dominions as of the 
Parliament of the United Kingdom.’ 

This convention is recited in the preamble to the Statute of 
Westminster, 1931. 


3. Nationality 

The Conference recognized* the right of the members of the 
Oon\monwealth to define their own ‘nationals’ and agreed that 
legislation to change the common status (i.e. British nationality) 
should be based upon common agreement.* The working out of 
the details was left for a subsequent Conference. The Imperial 
Conferences of 1930 and 1937 discussed the matter, which was 
however settled by a special Conference in 1947. 


4. Uniform Legislation 

It wae agreed* that there should be consultation and, if possible, 
agreement for concurrent legislation on such matters as prize law 
fugitive offenders, foreign enlistment and extradition. It was 
also agreed that agreements should be entered into for uniformity 
of shipping laws, reciprocal aid in the enforcement of such laws, 
and limitations to be observed in the exercise of legislative powers.® 
The detaUs wwe set out in paragraphs 95 to 109 of the Report. 
It wae further agreed that as far as possible there should be 
nqij^rm |tuisdi(}Uol» and rules of procedure In all Admiralty 
Courts.® 

* Cmd. 3479. paragraph 60, p. 21. * Ibid., paragraph 80, p. 26, 

* Ibid., paragraph 74, p. 25. • Ibid., paragraph 94, p. 31. 

* Ibid., paragraph 78, p. 25. 'Ibid., paragraph 117, p. 38. 
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IFbe CcaaSexmob d 1937 agreed M foUows:' 

‘1. Appieciatiag the toany benefits, direct and indirect, 
immediate and p(^)entlal, to be seonred by nations possessing 
snbstantial and extensive civil aviation enterprises, the Con* 
ference is nnanimous in its approval of the Members of the British 
Commonwealth of libations pursuing a vigorous policy in regard to 
their air services, embracing expansion within each of their terri- 
tories and interconnexion between Members. 

‘2. In order to promote arrangements whereby air lines of the 
Members of the British Commonwealth of Nations will link them 
together, the Conference affirms the willingness of the countries 
represented to co-operate with each other to the greatest possible 
extent. 

*3. In emphasizing the importance of continued co-operation 
in the development of air services connecting the territories of 
the various Members, the Conference recognizes that the most 
effective method of co-operation and efficient organization can 
best be settled by the Governments concerned in each particular 
case as it arises, but any method should recognize, where desired 
by a Government, local control not only over services operating 
within its own territory, but also, by agreement with the other 
Governments concerned, in adjacent areas in vdiich it is 
particularly interested. 

‘4. It is agreed that, whenever an application received by one 
Member for facilities for foreign air services is likely to affect 
another Member, there should be consultation between the res- 
pective Governments concerned before facilities are granted; 
and if an agreement has been reached between the Commonwealth 
Governments concerned as to the service to be required in return 
for such facilities, the Commonwealth Government to whom 
the foreign application has been made will use its best endeavours 
to secure the reciprocal facilities agreed upon. 

‘6. The Conference notes with approval the practice followed 
by Nations of the Commonwealth whereby, when operational 
rights are granted to a foreign air line, the concession expressly 
provides for reciprocal rights as and when desired; and suggests 
for consideration the desirability of including in such concessions 
a general safeguard of the right of the Government, at its option, 
to take over the ground organization within its territory on 
suitable terms.’ 

Shipping 

The Imperial Conference of 1923 agreed upon the following 
principles* and reaffirmed them in 1937:* 

> Imptrial Coi»ftinne», 1937, Sumnaty of Procoedingt (Cmd. 6482), pp. 39, 

* Bqninted in Cmd. 5482, p. 30. * Cmd. 5482, pp.30-1. 
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‘In view of the vital im^rtanoe to the British Empiie of safe- 
guarding ita overseas carrying trade against all forms of discrimi- 
nation by foreign countries, wimther open or disguised, the 
lepresentatives of the €k>yemment8 of the Empire deolaie: 

*1. That it is their established practice to make no discrimina- 
tion between the flags of shipping using their ports, and that they 
have no intention of departing from this practice as regards ooiin- 
tries which treat ocean-going shipping under the British flag on 
a footing of equality with their own national shipping. 

‘2. That in the event of danger arising in future to the 
overseas shipping of the Empire through an attempt by a foreign 
country to discriminate against the British flag, the Governments 
of the Empire will consult together as to the best means of meet- 
ing the situation.’ 

The Conference also agreed^ that in any case in which it may 
be considered by the Government of one part of the British Com- 
monwealth that undue assistance, to the serious prejudice and 
danger of British shipping, is being given by any Government 
outside the British Commonwealth, there should be an opportunity 
for consultation between the Government of that part of the 
Commonwealth whose shipping is endangered and the Govern- 
ment of any other part of the Commonwealth concerned, in 
order to determine the validity of the complaint and the best 
means of meeting the situation, due regard being had to the in- 
terests 'of the Government of that other part of the Common- 
wealth. 

2. In regard to external affairs generally, and in particular to 
the communication of information and consultation, the Govern- 
ment of the United Kingdom will, in relation to Ceylon observe 
the principles and practice now observed by the Members of the 
Commonwealth, and the Ceylon Government will for its part 
observe these same principles and practice. 

See the note above under Communication and Consultation in 
Foreign Affairs (p. 239). 

3. The Ceylon Government will be represented in London by a 
High Commissioner for Ceylon, and the Government of the United 
Kingdom will be represented in Colombo by a High Commissioner 
for the United Kingdom. 

After discussion at the Imperial Conferences of 1923, 1926 and 

‘ Ibid., p. SO. 
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1930 it was decided Uiat on al! oeawmonial occasions (otber than 
when IGnisters of the Crown from the respective Dominions were 
present), the High Commissioners should tmak immediately after 
the Secretaries of State. When a Dominion Calwet Minister is in 
London, he ranks immediately before the High Commissioner 
from his Dominion.^ It was however dedded at the Conference 
of Prime Ministers in 1948 that High CommisdonerB should rank 
with Ambassadors. 

4 . If the Govemmmit of Ceylon so requests, the Government 
of the United Kingdom will oommnnicate to the Governments of 
the foreign countries with which Ceylon wishes to exchange diplo- 
matic representatives, proposals for such exchange. In any foreign 
country where Ceylon has no diplomatic representative the 
Gk>vemment of the United Kingdom vnll, if so requested by the 
€k)vemment of Ceylon, arrange for its representatives to act on 
behalf of Ceylon. 

For the method of communication between the Ceylon Govern- 
ment and the British ambassador or minister in a foreign country* 
see the note to Article 2 under Communication with Foreign 
Oovemmenta. 

6. The Government of the United Kingdom will lend its full 
support to any application by Ceylon for membership of the 
United Nations, or of any specialized international agency as 
described in Article 67 of the united Nations Charter. 

Article 4 of the United Nations Charter provides that member- 
ship of the United Nations shall be open to all peace-loving States 
which accept the obligations of the Charter and whose admission 
is approved by the General Assembly upon recommendation 
from the Security Council. Australia, Canada, India, New Zealand, 
South Africa and the United Kingdom were original members. 
Pakistan was admitted to membership in 1947. Eire has been 
refused admission because the U.S.S.B. exercised its veto inr the 
Security Council. 

Article 57 of the United Nations Charter relates to specialized 
agencies established by inter-govemmental agreement and 
having wide international responsibilities. 

* Ccad. 9717, pp. 3».l. 
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9, All obligations and responsibilities heretofore devolving on 
Uie Government of the United Kingdom whieh arise from any 
valid international instrument shall henceforth in so far as such 
Instrument may be held to have application to Ceylon devolve 
ap(m the Government of Ceylon. The reciprocal rights and benefits 
heretofore enjoyed by the Government of the United Kingdom in 
virtue of the application of any such international instrument to 
Ceylon shall hcmoeforth be enjoyed by the Government of Ceylon. 

The Instruments referred to are treaties, agreements between 
Governments and other international arrangeinents. This Agree- 
ment between the Governments of the United Kingdom and Ceylon 
cannot affect the rights and obligations of the United Kingdom 
under the Instruments, which must in fact be the subject of 
negotiations between the Ceylon Government and the foreign 
Governments concerned so that the rights and obligations may be 
transferred to Ceyfon. What the present Article does is to provide 
that Ceylon shall perform the obligations and enjoy the rights 
and> benefits. 

7. This Agreement will take effect on the day when the 
constitutional measures necessary for conferring on Ceylon fully 
responsible status within the British Commonwealth of Nation- 
shall come into force. 

•Done in duplicate, at Colombo, this eleventh day of November 
1947. 

Signed on behalf of the Government of th% United Kingdom 
of Great Britain and Northern Ireland 

HENRY MOORE 

Signed on behalf of the Government of Ceylon 

D. S. SENANAYAKE 

The date was 4 February 1948. 


PUBLIC OFFICE US AGBEEMENT BETWEEN HIS 
MAJESTY’S OOVEBNMENT IN THE UNITED 
kingdom and the GOVEBNMENT of CEYLON 
Unithp Kingdom — Cbydon 
PuHic Officere Agreement 

THE Government of the United Kingdom of Great Britain 
Northern Ireland and the Government of Ceylon have agreed as 
follows: — 
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1 . In this Agnement: — 

‘Offioer* means a person holding officein the public service of 
Ceylon immediatdiy b^ore the appointed day, being an officer — 

(а) urho at any time before the I7th day of July, 1^28, was 
appointed or selected for appointment to an office, appointment 
to which was snbjeot to the approval of a Secretary of State, or 
who, before that day, had entraed into an agreement with the 
Crown Agents for the Colonies to serve in any public office for 
a specified period; or 

(б) vdio on or after the 17th day of July, 192B, has been 
or is appointed or selected for appointment (otherwise than 
on agreement for a specific period) to an office, appointnient 
to which is subject to the approval of a Secretary of State; or 

(c) who, on or after the 17th day of July, 1928, has 
entered or enters into an agreement with the C^wn Agents 
for the- Colonies to serve for a specific period in an office, 
appointment to which is not subject to the approval of a 
Secretary of State, and who, on the appointed day either has 
been con^med in a permanent and pensionable office or is a 
European member of the Police Force; 

‘the appointed day’ means the day when the constitutional 
measures necessary for conferring on Ceylon fully responnble 
status within the British Commonwealth of Nations shall come 
into force; 

‘pension’ includes a gratuity and other like allowance. 

2 . An Officer who continues on and after the appointed day to 
serve in Ceylon shall be entitled to receive from the Government of 
Ceylon the same conditions of service as respects remuneratidn, 
leave and pension, and the same rights as respects disciplinary 
matters or, as the case may be, as respects the tenure of office, or 
rights as similar thereto as changed circumstances may permit, as 
he was entitled to immediately before the appointed day, and he 
shall be entitled to leave passages in accordance with the practice 
now followed; but he shall not be entitled to exemption from any 
general revision of salaries which the Gk>vemment of Ceylon may 
find it necessary to make. 

S. Any Officer who does not wish to continue to serve in Ceylon, 
being an Officer described in paragraph (a) of the definition of 
‘Officer’ in clause 1, may retire from the service at any time; 
and in any other case may retire from the service within two years 
of the appointed day. On such retirement he shall be entitled to 
receive from the Government of Ceylon a compensatory pension 
in accordance with the special regulations made under section 88 of 
the Ceylon (State Council) Order in Council, 1931, in force on the 
appointed day; but an Officer who leaves the Ceylon service on 
tnmsfer to the public service in any colony, protectorate or man- 
dated or trust territory shall not be entiti^ to reeeiva suoh a 
pension. 
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4 . Pensions which have been or may be granted to any persons 
who have been, and have ceased to be, in the public service of 
Ceylon at any time before the appointed day, or to the widows, 
ohudien or dependants of such persons, shall paid in accordance 
with the law und«r which they were granted, or if granted after 
that day, in accordance with the law in force on that day, or in 
either case in accordance with any law made thereafter wUch is 
not less favourable. 

6. The Government of Ceylon will comply with any reasonable 
request which may at any time be made by the Government of 
the, United Kingdom for the release of a public officer foa employ* 
ment in the public service elsewhere. 

6. This Agreement will take effect on the appointed day. 

Bone in duplicate, at Colombo^ this eleventh day of November 
1947. 

Signed on behalf of the Government of the United 
Kingdom of Great Britain and Northern Ireland 

HENRY MOORE 

Signed on behalf of the Government of the Ceylon 

D. S. SENANAYAKE 


This Agreement was necessary in order to transfer to the Ceylon 
Government the moral obligation which the Secretary of State 
for the Colonies had contracted in respect of Officers appointed 
by him or by agreement with the Crown Agents for the Colonies. 
In the main it merely repeats the contents of the transitional 
provisions of the Constitution with slight amendments. This 
Agreement gives the Officers no rights. Their rights, if any, are 
determined by the Constitution and their contracts. So far as this 
Agreement is concerned the obligations are not tovards the 
Officers but towards the United Kingdom Government; but that 
Government has made the Agreement for their benefit. The Officers 
would have cause for complaint if the Agreement were not carried 
out but the aggrieved par^, which could state a case before an 
international tribunal, would be the United Kingdom 
Government. 

The 17th of July 1928 was the date on which the Donoughmore 
Report was published. Officers appointed after that date were 
presumed t have been aware that they would come under Cey* 
lonese control, and so the favourable conditions of retirement 



glided by Article 88 of tbe Ceylon (Stailei Cotuudt) OrdM is Ocsin- 
oU, 1831 , were not extended to them. The tbree olasses of Officers 
rejEerred to in Article 1 are the same as those to whoni section 63 
oi the Constitution applies^ the only difference bmng that the 
second and third olasses were limited to those appointed or selected 
before 9 October 1945, that being the date of the publication 
of the jSoulbury Report. An amendment consequential upon this 
Agreement was, however, introduced into section 63 of the Consti- 
tution tty the Ceylon Independence Order in Council, 1947. . 

The appointed day is 4 February 1948. 

Article 2 protects the conditions of service of those who elected 
to continue in service after 4- February 1948, subject to any 
general revision of salaries. 

Article 3 gives the same right of retirement With enhanced 
pension as section 63 of the Constitution. 

Article 4 repeats the substance of section 64 of the Constitution 
in BO far as it applies to the classes of Officers specified in Article 1. 

Article 6 enables the Secretary of State for the Colonies to offer 
posts in the^olonies to members of the Ceylon Civil Service and 
other public services of the Island. 
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Aliens Act, 1943, 8.8, 1.30 
Ceylon Independence Act, 1647, 
14, 21, 52-4, 123-31 
Colonial Courts of Admiralty Act, 
1890 129 

Colonial Laws Validity Act, 186.5, 
S3 129 

Colonial Stock Act, 1900, 185 
' Colonial Stock Act, 1934, 130 
Copyright Act, 1911, 131 
Emergency Power (Defence) Act, 
1039, s. 3, 131 

Fioance Act, 1923, s. 19, 130 
Finance Act. 1925, e.20, 130 
Coveniment of Burma Act, 1935, 70 
^vernmont of Ireland Act, 1 920, 55 
Import Duties Act, 1932, s. 4, 130_ 
Indian and Colonial Divorce Juris- 
diction Acts, 1920 and 1940, 126 
Indian Independence Act, 1947, 53, 
123 

8.7, J25 
e. 17, 126 
8.18, 127 

Interpretation Act, 1889, 53, 126, 
128 

Isle of 51an (Customs) .Act, 1932,8. 2, 
130 

Matrimonial Causes (War Marriages) 
Act, 1944, e.4, 181 
Merchant Shipping .Act, 1894, 129 
Parliament Act, 1911, 60-1 , 160, 1 80, 
181, 183, 185 

Septennial Act, 1715, 160 
Ships and Aircraft (Tiactfer Rea- 
friction) Act, 1939, 131 
South Africa Act, 1909, 152, 185 
Statute of Westminster, 1931, M, 
18, 19, 20, 23, 28, 53, 54 
8. 1, 123 
e.2, 124, 120 
8. .3, 124, 130 
S.4, 124 


8.6, 124, 130 
8.6, 124, 130 
&9, 125 

Visiting Forces (British Common- 
wealth) Act, 1933, 130 
Whale Industry (Regulation) Act, 
1934, 131 

Actiko MimsTEBS, 195 
Actino PiJtusMEirrABY Secretaries, 
195 

Aotikg Posts, 142 
Adjoubemekt, meaning, 139, 140 
Aduibalty Cocrts, 129 
Advice, Ministerial, 30 

AaBEEMBETS 

general character, 114-15 
meaning, 226 
rebus sic etanUbus, 114-15 
secession and, 115 
texts of, 226-.52 

Aihcbaft, Ceylon, in United Kingdom, 
131 

Aixeqiance, 27, 31 
oath of, 174, 224 

-Amendmekt of GONSTITCTIOJ!, 176-7 
Afpointed Day, 128-9, 132 
Appropriation Bill, 106-7, 209 
Area, representation of, 6-7, .34-5, 
187-00, 214-1.5 
Ahmed Forces » 

Ceylon, 116, 228 
in United Kingdom, 1.30 
not public officers, 141 
United Kingdom, 227-8 
.As.<iize, Commissioner of 
appointment, 197 
constitutional status, 113 
-Attobnev-General 
appointment, 203 
death pemilty, 225 
ArpiT OF Alcou-nts, 211-12 
.Aoditob-General 

appointment and salary, 103, 211 
functions, 108-9, 211-12 
no Permanent Secretary, 196 
not public offioer, 141 
Australia 

oseculivB power in, 29 

representation in, 6 

responsible governmeet in, 7-8, 18 
United Kingdom law, in, 125 

Balanced Representation, 6, 7, 33, 
34 

Balfour Dbclaratiom, 20, 24, 26, 
226. 229-30 

Bandaranaike, S.W.R.D., 7 
Bankrupt, disqualificaticn, 163 
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Bases, use of by United Kingd<»a 
forces, ^16, 227 
Bills 

enacting formula, 184 
introduction of, 17^80 
passing of, 18 

reservatioa of, 4, 20, ) 35, 184 
royal assent, 46, 67-8, 183-4 
Scmate, powers of, 181-4 
and «ee momkt bills 
Bbibeby, disqualification, 164 
Bbitish Subject, meaning, 31 , 140, 143 
BvnoET, 106 
Bvbka, 10, 70, 127 

Cabibet 

appointment etc., 79-80, 192-4 
Chief Whip and, 92 
collective lesponaibility, 63, 82-3, 
192-4 

committees of, 84-5 
decisions required by, 65-6 
dissolution and, 46, 86 
Estimates and, 8.5 
functions, 192-4 
generally, 78-88 

legal basis of in United Kingdom, 16 
legislative programme, 85 
Ministers arid, 82-5 
organization of Ward, 83-4 
Parliament and, 86-7 
party govemme^, 86-7 
policy and odmMdtration, 78-9 
secrecy of, 84 
Secretary of, 83, 1 96 
Cabinst OnicE 
audit, 211-12 
department of, 196 
Caldecott, Sir Andrew, 3, 5 
Canada, 6, 17-18, 126 
Cases 

Attomey-Oefural Jor Canadav. Cain, 
56 

Campbell v. Hall, 62, 134 
Hodge v. The Queen, 61, 177 
McCawley v. The King, 161 
McLeod V. Attorney -Oeneral Jor New 
South Walee, 56 
JB. V. Burah, 177 
RuMM V. The Queen, 1 77 
Thamdtiayan v. Kulaeinghatn, 160, 
167, 178 

Trethowan v. Attorney -Oeneral for 
New South Wales, 161 
Caste, 41 

Casual Vacancy, Senate, 153 
Census, variation of representation 
after, 34, 187 
Ceylon 

amendment of law of, 1 28 


ceded colony, 137 

t relations with United Kingdom, 16 
and eee agbeehents 
representative gevecaiaBBt in, 18 
status in 1946, 20 
status since 1948, see vmasjos 
STATUS 

Ceylon (Constitution) Obdeb in 
CouNcn, 1946, 186-217 
Ceylon (Consttitution) (Aicendhent 
No. 3), Om>EB IN Co^oiL, 1947, 
218 

Cbtlon Defence Fobce, 25 and see 

ABMED FOBCES 

Ceylon (Electobal Beoisteb) 

Obdeb in Council, 1946, 139 
Ceylon Independence Act, 1947, 
14, 123-31 

Ceylon Independence (Comhence- 
VENT) Obdeb in Council, 1947, 132 
Ceylon iNDSPENnENCE Obdeb in 
Council, 1947, 133-6 
Ceylon National Conobess, 9 
Ceylon (Ofticb of Govbbnob- 
Qenebal) Lettebs Patent, 1947, 
220-3 

Chief Justice 
appointment of, 113, 197 
as Officer Administering Govern > 
ment, 145, 1.50, 221 
constitutional status, 113 
Judicial Service Commission, chair- 
man, 198-9 

Chief Whip, Cabinet and, 92 
Chubcbill, Winston, 47 
Citizenship, 31 dnd see naiionalitv 
Civil Aviation, 246 
Civil Sebvants, duties of, 81 and see 

PUBLIC OFPICEB 

Clebk to House of Bepbesenta- 

TIVBS 

appointment, 216 
audit, 21 1-1 2 
department of, 196 
not public officer, J 40 
Clebk to the Senate 
appointment, 216 
audit, 211-12 
department of, 196 
not public officer, 140 
Collective Bebponsibility, 63, 
81-5, 95, 192-4 
Colonial Stocks, 130 
Colony 

basis of goveinmeut in, 16-17 
Ceylon excluded, 23, 53-4, 126 
constitutional developmentin, 16-17 
relations with United Kingdom, 17 
represent at ive government in, 17 
responsible government in, 17 
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Commission, Oovemor-Oeneral’s, 39, 
52, 134, 147 

Commission ob CoNnuiBNCE, 3, 4, 9 
Commission ob Absizb, 113, 197 
Common Inbobmzb, 168 
Commonwxmlth 

agieements with, 226-7 
ccnsultation and cooperation, 34, 
144 

forces, 130 

Commonwealth Relations Objiob, 
117, 124 

OOMMONAL Refbesentation, 6, 33 
.COMMUNALISM 

elections and, 39 
Ministers’ Draft and, 39 
Community ob Diversity of 
Interest, 6-7, 35, 187 

CoNSOUDATED FUND 

charges on, 102-3, 179-80, 207 
Auditor-General’s salary, 21 1 
Govemor-Generel’s salary, 150 
Governor-General’s staff, 1.51 ^ 
Jadges’ salaries, 113, 198 
pensions, etc., 207 
Supreme Court salaries, 11,3, 198 
' establiahment of, 207 
issues from, 209 
purpose of, 102 
withdrawals from, 209 
Consolidated Fund Services, 
102-3, 160 
Constitution 

{amendment of, 19, 66, 176-7 
dates of operatipn, 138-9 
Constitution or 1946 
amendment of, 19 
disallowance of bills, 20 
drafting of, 12 

oxtra-territorial legislation, 19 
franchise excluded, 12 
legislative powers in, 51 
limitations on self-government in, 
19-20 

reservation of bills, 20 
status of Ceylon under, 20 
and see ministers’ draft 
Constitutional Monarchy, 31 and 
see KINO 

CoNSTlTOBNCiBS, see electoral 
DISTRICTS 

Consuls, exequaturs, 238 
Continqencies Fund, 104, 210 
Contbaot, disqualification by, 163 
Conversions of the Constitution 
dissolution of Parliament, 49-8 
Dominion Status, 23-4 
express enactment of, 29-30, 146, 
193, 211, 244 
forma] agreement for, 24 


laws and, 16 

and see balfoub declaration, 
dominion status 

CoPYBiOHT, Ceylon, in United King- 
dom, 131 

CORSUPT OH IlLEOAL PRACTICES, 

disqualification by, 162, 163, 164 
Cbifps Mission, 3 
Cbown 

symbol of free association, 28 
unity of, 192 
and see kino 
Cbown Advocate, 141 
Crown Appointments, 113 
Crown Colony, 17 
Crown Counsel, 141 
Crown Proctor. 141 
Customs, Imperial prefereroe, 130 

Declaration of 1948, 3-4, 8-9, 21 
breacb of by United Kingdom, 8-9 
imprecision of, 4 
limitations of. 21 
Ministers’ interpretation, 4 
procedure under, 8 
responsible government, 7 
three-quarters majority, 12 
Defence 

consultation on. 241-4 
Declaration of 1943, 3 
generally, 114-19 
heads of agreement, 13 
legiiletion by Orderin Council, 12, 19 
.sovereignty of Ceylon in, 24 
and see defence agbekment 
Defence .4.orekment, 14, 24, 116-17^ 
226-8 

Definition Clause, 139-42 
Delimitation Commission 
appointment of, 7, 159, 186 
communal distribution, 42 
discretion of, 34, 36 
emphasis of decisions, 40 
functions of, 39-40, 187-8 
members of, 39, 186 
minority representation, 40 
multi-member constituencies, 39, 
187-8 

powers of, 35—6, 39—40, 187—8 
Soulbnry Commission and, 10 
voting, 191 
Dependencies 

Governor-General in, 221-2 
uncertainty of, 138 
Deputy Chairman, election of, 45, 
94, 170 , 

Deputy Goveenor-Qenbbal, 

220, 222, 226 

Deputy Phesidknt, election ana 
powers, 199 
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Deputv Speaker 
election of, 45, 64, 170 
powers, 170 

Diplomatic Bkpbbsentatives, 24, 
118-16, 236, 248 
United Kingdom, use of, 238-9 
Disau^warce 
under 1946 Constitution, 20 
under 1947 Constitution, 22, 56, 185 
DiscBiHiRATiOR, prevention of, 55, 
176-8 

Disqualifications 
franchise, 16] 

penalty for sitting and voting, 167-8 
and see house of representa- 
tives, senate 

Dissolution of Parliament 
advice on, 46-7 
meaning of, 44, 140 
precedents on, 47-0 
use of powers of, 66-7 
District Court, recovery of penalty 
for disqualification, 168 
Divorce Jurisdiction, 125-C 
Dominion Status 
abolition of limitations on, 21-2 
announcement of, 13, 123-4 
Balfour Declaration, 20, 24, 25, 226, 
229-30 

bringing into operation of, 13-14, 
123-4 

conferment of, 123-4 
conventions of, 23-4 
definition of, 229-30 
demand for in 1942, 3 
development before 1631, 17 
documents of, 15 
documents required for, 13-14 
External Affairs Agreement provides, 
24, 228, 247 
generally, 16-26, 228-47 
King’s position under, 27, and see 
KINU 

legal basis of, 15, 21-3 
phrase not used in documents, 25 
policy in 1946, 13 
rejection in 1645, 11 
second request for, 13 
Statute of Westminster and, 18 
Senanayake’s request for, 1 1 
theory of in White Paper, 21 
Donoughmore Constitution, 3, 10 
executive committee, 79 
politics under, 63 
State Council, 64 

Dutch Territories, cession of, 52 
Dyarchy, Ministers’ Draft, 6 

Eire, King’s position in, 27 
Elections, communalism in, 39 


Election Law, Select Committee on, 
33, and see pbanchise 
Electors, meaning. 140 

registers of. 216 

Electoral Districts 
distributioii. 187, 213-14 
multi-member, 36-8, 187-8 
Proclamation of, 161 
redistribution of, 191 
size of. 34-5 
weighting, 187 

and see delimitation commission 
Estimates, ldi-6 
Executive Power 
definition of, 19-20 
vested in King, 28, 3C, 191-2 
Exequaturs, 238 
External Affairs 

Agreement, 14, 24, 117-19 , 228-49 
consultalioD, 238-41, 247 
Declaration of 1943, 3 
generally, 114-29, 228-49 
heads of agreement. 13 
legislation by Order in Council, 1 2-1 9 
sovereignty of Ceylon in, 24 
signatuie of, 14 

Extra-territorial LEGit-LATiov, 19, 
55, 129-30 

Finance, Minister of; 91 
Financial Procedure, 102-9 
Franchise, 12-13, 32, 33-41, 160-2 
Foreign Policy, conduct of, 236 and 
see external affairs 
Free Vote, 88 

FuLLYBBSPONSiBtE Status, 25, 123-4 
and see dominion status 

General Election, meaning, 140 
Gloucester, Duke of, 30 
GoonetiixeEE, Sir Oliver, 12, 13, 25, 
123 

Government 

control by House, 65 
control of House, 65 
defeat of, 86-8 
meaning of, 68-9 
reconstruction of, 100 
and see cabinet 
Governor 

complexity of powers, 1 1 
discretionary powers, 30 
legislative powers, 4 
poweia exercisable on recommenda- 
tion, 30 

references to, 134 
reservation of Bills, 4, 20 
Soulbury Commission, 10-1 1 
Governor-General 
act or omission of, 29 



IITDSX 


25? 


admhuitraticm of oaths by, 224 
advice to, effect of, 31-2 
amendment of laws by, 136 
appointment by 
acting Minister, 196 
Attorney-General, 203 
Auditor-General, 103, 211 
Clerk of House, 116 
Clerk of Senate, 116 
Delimitation Oommiaaion, 1 80 
Judicitd Service Oommiaaion, 198 
Members of Parliament, 1 68-60 
Ministers, 90, 192 
Parliamentary Secretaries, 00, 194 
Permanent Secretaries, 196 
Prime Minister, 89-90 
Public Service Commission, 201-2 
Senators, 71, 153-6, 161-8 
Supreme Court Judges, 101-8 
appointment of, 29, 146-0, 221, 231 
authority of, 221 

Bills other than Money Bills, 1 82-3 
Commiaaion, 29, 52, 134, 147, 221 
defence powers, 114 
delegation to, 28 
Deputy, 62, 140, 220, 222, 225 
'dismissal of Miniaters, 100, 192, 195 
disposal of lands, 223 
dissolution of Pwliament, 47-8, 86, 
168-9 

election of Senators, 1 55 

exercise of powers by, 146-9 

executive powers of, 30, 191-2 

external affairs, 114 

general powers of, -20 

impartiality of, 48 

income tax, 1 60 

informal consultation of, 149 

Instructions, 29, 224-5 

issues from ^nsolidated Fund, 209 

leave, 225 

Letters Patent, 29, 220-3 
meaning, 140, 145, 220, 225 
Money Bills, 18] 
not a public officer, 140 
oaths, 221 

obedience of public officers to, 223 
Officer sMlministering Government, 

tee orncEB AnnimsTXBiira 

OOVEBNMEKT 

pardon, 222, 225 

Parliament and, 46 

powers exercis^ on advice, 30-1, 

146-9, 230-1 

prorogation of Parliament, 108-9 
^blio ^al, 223 
public service and. 111, 223 
refusal to accept advice, 31 
representative of King only, 230-1 
resignation of Minister, 84, 196 


royal assent, 46, 57-8, 183-4 
royal instructions, 29, 224-6 
seJory, 102-3, 149 
stafi salaries, 16] 

summoning of Parliament, 45, 168-9 
vacancy in House of Bepreaentatives, 

vacancy in Senate, 173 
vacancy of office, 221 

Heads or Depsbtmests, 80 

Hebtzoo, General, 47 

Hioh COMMISSIONEBS, 24, 138, 247 

House op Beprksentstives 
adjournment, 172 
bills in, 179 

bills other than Money Bills, 1 82-3 
canvassing, 68 

charges on Consolidated Fund, 210- 
11 

Clerk of, 176 and see clkiik op 
HOUSE OP BEPHESEMTATIVES 
collective responeibility to, 63, 81-5. 
95, J92-4 

composition of, 158-00, 214-15 
constituencies, see electobai, dis- 
TBICTS 

control of by Government, 65 

control of Government, 65 

Deputy Speaker, 1 70 

dissolution of, ]53, 168 

election of Senators, 153-5 

dnnncial control, 180 

first meeting of, 45 

franchise, 160-2 

generally, 63-9 

leadership in, 66, 67 

management of, 66-7 

maximum life of, 46, 1 58-60 

membership in 1947, 213 

Ministers in, ]95 

Money Bills, 68-61, 181-2 

oath of allegiance, 174 

period of, 1 58-60 

Prime Minister and, 66 

privileges of, J75 

procedure of, 64 

quorum in, 64, 171 

relations with Serrate, 58-61, 181-3 

remuneratiorr, 214 

senior partner, as, 63 

sittings of, 46 

Speaker, 170 

staff of, 176 

standing orders, 64, 172, 216 
taxation bills, 210-11 
vacancies in, 171 
vacation of seats in, 173 
voting in, 17] 
whips, 67 
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IMFEKIAI. COKFBHEItCKS, 20 
opqatUutional statu*, 22it-30 
lepraseatation at, 237-8 
resolution of, 24, 228-47 
IhPKBIAL PaiilTIBIEKCB, 130 
iBiFxisoirMBNT, disqu^fication for, 
162, 163 
IxcoBB Tax 
Governor-Genoral, 150 
Officer Administering Govenunent, 
150 

INOSFEKDENCE 

attainment of, 13-15 
meaning of, 25-6 
India 

Oripps Mission to, 3 
United Kingdom law in, 12S 
Insanity, disqualidcation for, 163 
Insolvency, disqualification for, 163 
Instbuctions, Governor -General, ‘29, 
224-5 

Intebnal Sblf-Ooveunmsnt, 3 
Intebnational Law, 114, 115 
Ibeland 

representation in, 6 
responsible government in, 7 
Island, meaning, 140 

Judges, see bufkeme coubt 
Judicial Ofiicebs 
appointment, 113, 199 
disqualification of, 163 
meaning, 140 

pension, protection of, 206-7 
retirement on pension, 204-6 
Judicial Sebvice Commission, 113, 
198-200 
audit, 210-11 
infiuenoing of, 200 
interference with, 200 
members and functions, 108-9, 
199-200 

not public officeis, 141 
salaries, 103 
Secretary, 199 
Justice, Minister of, 91 
Justice of the Peace, appointment, 
222 

Kandyan Convention, 52 
Kandyan National Assembly, 9 
Kandyan Pbovinces, cession of, 52 
Kandyans, reprasentation of, 7, 34, 
35 
Kino 

advice to, effect of, 31-2 . 
aJlegianoe to, 27, 31 


dwd«ra4lnE oC WB* by. 114, 117 
defeirae, 114 

delegation bp to GovoNMM^Qaneral, 
28 

disallowanca of lawit 183 
Dominion Status cmd, 27 
executive powers of, 30, 191-2 
exercise of functkms of, 29, 146, 148 
external affairs, 114 
functions of, 28, 29, 148 
impartiality of, 48 
infatmal consultation of, 149 
legal position of, inUnit^ Kingdom, 
16 

legislative powers, 61-2 
opening and closing of Parliament, 
30 

Parliament and, 30, 57, 151-2 
power to issue Ordu in Council 
revoked, 134 

public officers in service of, 201 
represented by Governor-General, 28 
loyal assent, 57-61, 183-4 
style and titles, 28, 245 
succession to the throne, 245 
King's Speech, 152 
Kino, Mackenzie, 47 ’ 

Lands, disposal of, 223 
Lanka Mahajana Sabha, 9 
Laws 

Acta of United Kingdom and, 124-5 
conventions and, ] 6 
extra-territorial, 55, 129-30 , 
modification o( by GoverBor-Genorall 
136 

repugnancy of, 1 29-30 
Legislation, preparation of, 35 
Legislative Council, meaning, 140 
Legislative Powebs 
Constitution of 1946, 51 
Constitution of 1947, 51 
constitutional amendments, 56, 
176-8 

disallowance, 56, 185 
distribution of, 67-62 
extra -territories, 66, 129-30 
fundamental liberties, 65-6 
imperial legislation, 53-4, 124-5 
limitations on, 51, 55-7, 176-8 
loans, 66, 185 
minorities and, 55 
Order in Council, 51 
religion, 65, 176-8 
royal assent, 57-8, 183^4 
secession, 54-5 
source of, 61 

Lettebs Patent, creating office of 
GoverBor-Gensrel, 29^.62, 134, 147, 
22ar-3 
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Loans, djsaBoinuioe of Aots, 22, 56, 


Mahadbta, Sir AiuaocbHlam, 33 
Uaisivi: Islands, ]37, 13g 
Matbimonial Deohbss, (Jeylon, in 
United Kingdom, 131 
Mbnbeb of Fablianebt 
allowances, 174 
appointment of, 156-60 
death of, 173 
diaqualiiicalian of, 162-7 
penalty for, 167-H 
vacation of scat ,173 
disqualification of by absence, 173 
election of, 158-60 
election of to Senate, 167 
Government and, 66-8 
independent, 6$ 

Judicial Service Commission, 198 
meaning, 140 
not publio officer, 1 41 
oath of allegiance, 174 
Publio Service Ooinmission, 201 
qualifications, 160-2 
resignation of, 173 
• saving for, 135 

Militabv Assistance, Defence Agree- 
ment, 116, 227 
Ministeb of Finance 
appointment, 91, 192 
Contingonoies Fund, 210 
withdrawals from Consolirlaicd 
. Fund, 209 

Minisieb of Justice, appointment, 91, 
192, 194 


Ministeb without Pobtfoiio, 77 
Ministebs 

administration and, HO 
appointment of, 90, 102-4 
Cabinet and, 82-5, 192-4 
civil servants and, 81 
dismissal of, 100, 195 
functions of, 91-2, 192-4 
not public officers, 1 4) 
member of, 91, 192 
oath, 195 

parliamentary seats of, 195 
parliamentary secretaries to, 76 and 
seeFABLIAMENTAHY SECBETABIES 
permanent secretaries to, 196 
resignation of, 84, 195 
saving for, 135 
Senate, in, 76, 194-5 
tenure of ofiAoe, 195 
Ministebs’ Dbaft 
acceptance by Soulbury Commis- 
sion, 10 

acceptance by State Council, 13 
collective responsibility, 63 


communab'sm and, 39 
completion of, 8 
dyarchy ui, 4-5 
oflecl of, 18 

exocuti\e pover under, 29 
explanatory moir nrandum, 34 
final version, 12 
franchise excluded, 12 

generally, 4-8 
Permanent Secret aiies, 80 
preliminary drafting, 4 
protest ( against secrecy, 8 
publication of, 9 
repreaentation oIbusck. 33-0 
revised form, 11 
second i liamK r, 5 
Mjnobities 
concentratiui) ni, (i 
eonatitutici’.ul .miciidmcnU, and, 50 
discriminnlory l< giHliitioii, .75- 6, 176 
multi-member cdiistitiiciick s, 30 8 
187-0, 214-1.7 
problem of, 0 

prolection of, 22 3, 5,7-0, ]7(i 
loptcsentation if, 6-7, 34, 1H7-‘.I, 
214-15 

Senate and, 7 7 
weighting for, 187-9,214-15 
MoNhv Bill 
meaning, 59-00, 179 
Si»nato and, 181 
tacking, 60-1 
JlooKtt, Sir Tlciir.v, 13, J4 
M0J.TI-M1SMBJ'.K (’ONSTITI JlNLIJ.S,3()-h, 
187-8, 214- 15 

AnibaJungmla and Balajnliyu, 4J 
B.dungoda, 41 
Colombo Central, 40 
Uchmitution Commission, and, 39, 
187-8, 214-15 

euoournge corninuiialibin, 39 
Kadugunnawa, 41 
Mu.sum, representation of, 41-2 

National Debt, charge on Consol.il.vt- 
ed Fund, 103, 207-9 
National Dkveloj-mknt Funu, 1u2 
Nationalitj’, 24 ,7, 31, 130. 244, 21.7 
Neutrality. J17 
New liEALANi) 

responsible govciument in, 18 
United Kingdom law in, 125 
Nihili., Sir Barclay, 12 

Oath of Allkuiance, 174, 221, 224 
Officer Administebino OovEBNMKN'r 
application of Constitution to, 145 
appointment of, 52, 221 
Chief Justioe as, 22J 
income tux, 150 



260 


iKoax 


meaning, 140, 220 
salary, 102-3, 149-50 
OFFiOEaa OT State, 18 
OFFIOIAIjS 

appointments, etc., 70-80 
criticism of, 81 
duties of, 81 

Minister and, 78-9 and see public 

OFFICES 

Opposition, 66-8, 69 
Leader of, 69 
OsDEBs IN Council 
amending United Kingdom Acts, 
126-7 

no poMer of legislation by, 134, 170 
revocation of, 217 
validity of, 137-8 

Pakistan, United Kingdom law in, 125 
Pabdon, 222, 225 
Pabuament 
adjomnment, 140, 142 
annual meeting, 168 
approval of Dominion Status, 14 
composition of, 44, 161-3 
defeat of Government, 86-8 
dissolution of, 44, 46-8, 140, 142, 
158-60, 168-9 
emergency meetings, 168-0 
extra-territoiial legislation, 19, 55, 
129-30 

franchise law, 32 
free vote, 88 

Govemor-General's powers, 46 
Go^ emment and, 96-1 
imperial lepslation and, 63-4, 124-5 
King as part of, 44, 67, 151-3 
King’s Speech, 162 
legislative powers, 22-3, 61-7, 
123-31, 176-8 
meaning of, 140, 142 
opening of, 30 
origin of, 44 
privileges of, 175 
prorogation of, 44, 46, 140, 142, 
168-9 

royal assent, 57-8, 181-4 
saving for, 136 
secession, 54-5 
session of, 44, 141, 142 
sitting of, 141, 142 
sovereignty and, 56-7 
staff of, 176 

summoning of, 45, 168-9 
temporary body, 44 
war and, 24 

Pabliauent of Unitep Kinodou 
amendment of laws of, 123-31 
legislation for Ceylon, 23, 123-31 
pouer to legislate for Dominion, 19 


powers of, 62-4, 123-31 
sovereignty of, 22-3, 52-3 
Pabliamemtaby Elections (Amend- 
ment) Aot, No. 19 or 1948, 160 
Pabliakentaby Pbivatk Secbe- 
TABiES, 65, 94-6 
Pabliambntaby Secbetaby 
acting, 196 

appointment of, 93, 194 
dismissal of, 166 
duties of, 94-5 
not public officer, 141 
oath, 105 

parliamentary seat of, 196 
resignation of, 196 
Senate, in, 76, 194-5 
tenure of, 1 95 
Pabty Qovebnment, 86-7 
Peace, making of, 2^5 
Peace, order and good government, 51 
Pensions, 103, 206-7 
Pebmanent Secbetabies, 80, 196 
Poon Law, 91 
President 

casting vote, 171 
election and powers, 160 
meaning, 140 
not a public officer, 140 
standing orders, 172 
Prime Minister 
advice generally, 29 
advice on defence, 114 
advice on dissolution, 46-8 
advice to King, 29 
appointment of, 89-90 
appointment of Ministers, 90 
appointment of Senators, 157 
Cabinet, 83, 192-4 
control of whips, 67 
dismissal of Ministers, 100, 196 
generally, 89-101 
House of Representatives and, 65 
Minister of Defence and External 
Affairs, 192-4 

Parliamentary Secretaries and, 93 
resignation of, 100-101 
supervision by, 96-7 
Pbiyileoes, 175 
Money BiOs, 60 
Plumping, 38 
Pboclamation 
electoral districts, 191 
meaning, 140 
saving for, 1 36 

summons etc. of Parliament, 168-9 
Pbopobtional Befbesentation, 
37-8, 71-7, 165-7 
Pbobogation 
effect of, 46 
meaning of, 44, 140 
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Pt'BUtc Accousra, audit, 21 1-12 
FUBUO OlIICEB 
appointmenta, etc , 203, 222 
conditiona of aervioe, 260 
delegation by Public Sei\jce Com* 
miasion, 204 
diaqualification, 163 
hea^ of agreement, 13 
meaning, 140 

obedience to Qovemor>GeneraI, 223 
penaion, 206-7, 251 
Ktirement, 204^6, 250 
transfer outside Ceylon, 251 
and see fobuc sxbvice comuissiok 
Fijbuo OvFicEBa Aoseemest, 14, 
249-61 

Public Seaj.. 223 
Public Sekvicb Cohmi.ssion 
appeal to, 204 
audit, 211-12 

delegation of functions by, 204 
functions of, 112-13 
interference with, 204 
membera of. 7, 112, 201-2 
origin of, 110-1 1 
salaries, 103 
Secretary to, 203 

Quorum 

House of Representatives, 64, 171 
Senate, 76, 171 

Rebus sic Stantibus, 114-16 
Religion, protection of, 65, 176 
RepeEsentation, 6-7, 34, 40-2 
Repbbsentative Gotebnmemt, 17, 18 
Repugnancy, 63, 129-30 
Resebvation or Bills, 4, 20, 135, 
184 

Responsible Government, 16-17 
legal basis of, 30 
Ministers’ Draft, 7 
Royal Assent 

Bill other than Money Bill, 182-3 
constitutional amendment, 177 
generally, 57-8, 183-4 
meaning, 45 
Money Bills, 181 
Royal Instruction 
issue of, 134 
text, 224-5 

Royal Beoommendation 
Money Bills, 210-11 

Secession, 54-5, 115 
Second Chamber 
Ministers’ Draft, 6 
Soulbury Commission, 10 
and see Senate 
Segbetaby of State, 141 


261 

Secretaby to the Cabinet, 196 
Senanayake, D. S., 4, 5, 9, 11, 12, 13, 
18, 21, 26, 123, 137, 147. 166a, 
167, 213 
Senate 

adjournment, 172 
amendments of Money Bills. 60 
appointed Senators, 71 
Appreciation Bill, 107 
authority of, 63-4 
Bills in, 179 

Bills other than Money Billa, 182-3 
Clerk, 1,'3 

collective responsibility. (i3 

composition, 153-5 

Deputy President, 169 

election of, 46, 71-7 

first election, 212 

functions, 77 

generally, 70-7 

junior partner as, 63 

management of, 77 

mem^tship, 70 

Ministers in, 76, 194-5 

Money Bills, 58-61 

oath of allegiance, 174 

Parliamentary Secretaries in, 194-6 

permanent body, 45 

President, 169 

quorum, 76, 171 

relations with House of Representa- 
tives, 58-61 
sittings of, 46 
staff of, 175 

standing orders, 172, 216 
term of office, 70 
vacancies in, 171 
vacation of seats, 172 -3 
voting in, 171 
Senator 

allowance, 174 
appointment of, 157-8 
death of, 172 
disqualification of, 162-7 
by absence, 173 
penalty, 167-8 
vacation of seat, 172-3 
elections of, 165-7, 212 
election to House of Repiesentatives, 
167 

Judicial Service Commission, 148 

meaning, 141 

not public officer, 141 

oath of allegiance, 174 

Public Service Commission, 201 

qualification, 160-2 

resignation, 172 

retirement of, 21 2-1 3 

saving for, 136 

term of office, 163-6, 212-13 
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Sb«8ioit, meaning, 44, HI 

SmniNo, 24? 

Sana, Ceylon, in United Kingdom, 
131 

SiHonE Tbanstebable Votb, 37-8, 
71-7 

SlKHAUEBE MaHA SABHA, 9 
4SrrTii4o, meaning, 141 
SouLBVBY Commission 
amendment to Ministers’ Dn^t, 10 
appointment of, 5, 8-9 
collecti-ve responsibility, 63 
conflict between Chambers, 59 
Delimitation Commission, 34-5 
evidence before, 9 
franchise, 12, 33 
Govemor-Gienera], 29 
members of, 0 

multi-member constituencies, 37—8 
Public Service Commission, 10 
publication of report, 11 
report, 11 
representation, 34 
Second Chamber, 10, 77 
South Airica, 6, 7, 28-9, 125, 149 
SOVEBEIGHIV, 22-3 
Sfabsely Fopuiatho ^beas, «ee 
abeas 

Bill other than Money Bill, 182-3 
casting vote, 171 
certificate, 1 83 

constitutional amendments, 56, 177 
definition of Money Bill, 60, 181-2 
election and powers, 45, 64, 170 
meaning, 141 
Money Bill, 60, 181-2 
not a public officer, 1 40 
standing orders, 172 
Sri Lanka Biee, 134 
Standing Orders, 1 72 
State Codncie 

acceptance of White Paper, 12 
adjournment of, 46 
dissolution of, 45 
irresponsibility of, 79 
meaning, 141 
procedure, 64-5 
Stocks, disallowance, 185-6 
SuPFEEMBaJTARY APPROPRIATION BieE, 
108 

Supplementary Estimate, 104, 210 
Supply Services, 102, 104 


SUPBEUB COUBiX 
appointment of, 113, 197-8, 222 
retirement, 197-8 
salaries, 103, 198 
tenure of, 197-8 

Tamil Conobess, 10, 76 
Taxation Biles, 210-11 
Teacmebs, disqualification of, 160 
Terbitobial Bepbesentation, 6 
Transpobt, control of, 91 
Tbanspeb, meaning, 203 
Tbbasury, estimatea and, 105-6 
Treaties 
form of, 234-5 
full powers, 20, 235 
meaning, 226 
multilateral, 235-6 
negotiation, 20, 231-2, 233-4 
obligations under, 249 
procedures, 20, 231-6 
ratification, 232, 235-6 
signature, 232, 235 
Trustee Securities, 130. 185-6 

Unipobm Legislation, Common- 
wealth, 245 f 

United Kingdom 
Act of Parliament, 124-5, 244 
Ceylon aircraft in, 131 
Ceylon copyright in, 131 
Ceylon foices in, 1 30 
Ceylon ships in, 131 
forces in Ceylon, 1 16. 125, 227 
Government of, 124 • 

Government dbligations accepted by 
Ceylon, 249 

High Commissioners, 247 
Imperial preference, I3(» 
matrimonial decrees in, 131 
meaning, 141 
nationality in, 130 
relations with Ceylon, 15 
United Nations, 24, 119. 248 
University Building and Equip- 
ment Fund, 102 

War 

declaration of, 24-5, 117 
legislation required for, 24 
Weighting, electoral districts, 187 
Whips, 67-8 

White Paper op 1945, 11, 12, 21, 29 




